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n E following Treatiſe was written þ foe 3 
; your inſtruckon.—By a proper arrange- N 


| ment, 1 have endeavoured to abridge the labour = 


5 of A tudy, which, though naturally unpleaſant, = 


| yet, in the end, will become both uſeful and 


1 profitable. Next to a man 8 life, the ſecurity 25 


of his fortune | is a great object: An able Con- . 


15 veyancer will, therefore, be always well re- © 


ſpected; and, for your comfort, 1 muſt obſerve, 


| that I have never known a man of real know- 


. ledge and application i in buſinels, who, ſooner ts 


3 or later, has not received an n ample reward for 8 


his induſtry : For, though in this country one : 


: is ſeldom able to acquire a large fortune i in any : b 
3 — yet f the emoluments of f buſineſs, _ 
; rank 


T n E. following Treatiſe was written for 1 


* your inſtruchon.— By a proper arrange- 
” ment, 1 have endeavoured to abridge the labour 8 


oy of a ftudy, which, though naturally unpleaſant, 


1 yet, in the end, will become both uſeful and 
profitable. Next to a man? 8 life, the ſecurity | 
of his fortune i is a great object: An able Con- 8 


i veyancer will, therefore, be always well re- 


Þ ſpetted ; and, for your comfort, I muſt obſerve, 


: that I have never known a man of real know- 


. ledge and application i in buſineſs, who, fooner — 


or later, has not received an | ample reward for PN 


5 nis induſtry : For, though in this country one - 


: is ſeldom able to acquire a large fortune i in any 5 


profeſſion, yet the emoluments of buſineſs, and 5 


rank 
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| rank of is, in which the Conreyancer is placed, 8 


enable him to live with great comfort and cre- 
dit, and he i is often much happier than thoſe, 

3 who, after acquiring a large fortune abroad, Mo 
; lofe the reliſh of enjoying it at home ; or who, 


f by an acquired taſte for extravagance and ex- 
pence, impair or r deſtroy the fortunes they * 
” re : 


By explaining ſeveral words uſed. in 2 | 


| Treatiſe lo minutely, L intended to lead you to a 
x ; general examination of the derivations of the 
8 law terms, that you may fully underſtand them. . 
| | | This will tend to make your ideas clear and dif. 
ting, and give you a correct preciſion in your 
language. The Engliſh are remarkably atten= | 
| tive to theſe particulars ; and to this, in ſome 
85 meaſure, is owing the correct preciſion i in their L f 
5 "by 2 . in the proſecutions , 


being ſingular” in your mode of expreſſion : 
Words, though at firſt made uſe of in an im- 


| Barahough lende, you correfineſs 
guage, I would wiſh you to avoid 


proper ſenſe, by long uſage, become well un- 


; derſtood in the fenſe affixed to them ; and Scot- 


_ law terms are the beſt means of conveying 
- a true knowledge « of what relates to the law of | 


Scotland. The introduction of Engliſh law P 


terms in Scottiſh. deeds, is often the cauſe of 

F l much litigation : Thoſe terms are very little un- : 

5 . derſtood i in this country, and they often convey 9 

Be A very different meaning from what i is intended 15 
- by the N who — makes uſe of hen. 


' For your own instruction, when you are at a 


; oſs to underſtand an Engliſh law term, I would = 


recommend to you Cowel's Interpreter, which. : 


is a book of authority, and Bailie' 's Engliſh Dic- 


e which will give you the derivation of N 
R ide words. FEES te N 


snkene, 


4 authentic, and indeed the only Law Dictionary 

for Scotland. It is, however, extremely defec- 

: tive and the explanation of many words made 

uſe of in Scottiſh deeds, are not to be found i in | 
that, or any other of our law books; but i is on- 

tto be picked up from perſons converſant in 

5 be old Saxon, German, and French languages —— 


cm) 


| Skene, de Ferborum Signjfcation, is the thoſ 


As an inſtance of this I was hag puzzled 6 


| : find the meaning of a word often made uſe of L 
9 8 in the reddendo of charters in the Nonh coun- whe 
1 try, a Rhind Mart. ws The word mart I under- = 
2 ſtand to be ſomething payable at Martinmas ; 
2 but the meaning of the word rhind I could not 7 
— find, until it was explained to me by a perſon 
5 converſant i in the German language, from whom | ; 

5 I learned that this word was made uſe of in 
1 Germany for horned cattle, ſuch as COWS, or - 
oxen. Many ſuch unintelligible words will _ 5 5 


5 eur to you in the courſe of your pradtice. Some 


words 


ſpecies of money *. Hy 
py ſome kind of rent, ſuch as geeſe, Ke. - 
| This makes it probable that this word was in- 
| rended ws our anceſtors to comprehend both 5 . 
| money-rent and Kain. The word farm cles: 
Z ſignifies rent payable i in grain, or meal 3 and the = 

| word duty i is only applicable to ſervices. Thus 5 

| you ſee every ſpecies of rent intended to have = 


tz) 
mere | tautologizs, cds cam, to expreſs 


E different things; ſuch 28 the common expreſ- 
bon ren, maill, farms, profte and duties : Each 
of which particulars appears to have been in- 
| tended by- our anceſtors to expreſs a different e 
hacks of rom then „. 


The word mail was antiently the name of a | 
i: was alſo made uſe of to 


been conveyed, has been accurately enumerated. : 
: by our anceſtors, though now the diſtinction is : 
not attended ld and this clauſe paſſes vi | 


"6 Rn Hemetinns:” 


5 to underſtand, but to retain in your memory ; 


| | vriting on n any 008 * underſtand, 


(x) 


moſt prattitioners, merely” a as an uſeleſs ws 


logy for rents. 


What I have hets — 1 kn will 5 t- 


| duce you accurately to examine the meaning of - 


every word made uſe of in writings. In peru- 


— ſing the following Treatiſe, or any other book, 
2 alſo adviſe you to take nothing on truſt, but 5 
5 carefully to examine and compare the whole | 1 
| authorities quoted; and, when there are n 
authorities referred to, yu ſhould examine the ; 
+ principles on which the poſitions are founded, . 
. and make your remarks in writing ; to which 
; you may ſubjoin your own opinion, and reaſons 
for differing from the author, if you do. not | 
| agree with him. This will accuſtom you. be ff. 
| attentive and accurate, and enable you not only | 


what you read : 11 vill alſo give you an eaſe i in | 


"T4 » 


In the a of bulineſs, you will find many 


| writings of which it will be of uſe to you to | 
yy have either full copies, or extracts of clauſes, to 
. ſerve 28 models in like caſes. For which pur- 
of pole, you ſhould Keep a book, in which you | 
1 may inſert all ſuch copies and extracts as they 
= come to hand. The want of arrangement may 
be ſupplied by a proper index, direQting you to 
the page where they are to be found ; and, if ; 
you ſhall afterwards think proper to arrange : 
theſe models in the order of the following 
: | Treatie, i it will ſerve: as 5 an n Appendix to it. | 


In forming Scottiſh deeds, 1 particularly 1 1 Tl 
5 commend to you not to depart from the old = 
BY iile and modes of expreſſion which have recei- 
| ved the explanation and fanQion of repeat red 
judgments « of the courts of law. Though new g 
FE expreſſions may appear to you more elegant, = 


7 and better ſuited to the preſent mode of writing, „ 


vet they a are e liable to miſconſtrudtion ; and the | 
| Judges 


(9 


Judges eo ama differ as to the explanation 


| of them. | . 1 8 nd: 


The being able to read old writings wih 
eaſe, is ſo eſſential to a conveyancer, that it is 
ON it has of late been fo little attended 
to. The form of the different alphabets and 
contraQtions made uſe of in old writings, you 
will find i in Anderſon' 8 Diplomata, which I re- 
commend to your peruſal. But, though this 

5 may facilitate your labour, yet, without practice, 
e it will not entirely anſwer che purpoſe. wanted, | | 
: I therefore recommend to > you carefully to per- 
uſe ſuch old writings 28 you may have acceſs 
By this you will reap a double benefit: | 
. While you acquire A facility in reading, you 
-"_ come at the knowledge of the forms of an- = 


cient deeds, v which generally a are very accurate, 


55 "The conneRtion which now  ſubſſts between 1 
me two countries of Eogland and E a a, a 


; makes 4 


to any flight knowledge of it which you may | 
| attain by ſtudy, becauſe, without practice, it is = 
impoſſible to acquire the perfect knowledge of 


6 


ie i in fowe degree necefary to a Scottiſh 
conveyancer to have a little knowledge of ſeve- 0 
ral particulars of the law of England; and, 


though I would not adviſe you to truſt entirely = 


the law of any country; yet the little know- 


ledge you may be able to pick up, vill be of 
uſe to you in the courſe of buſineſs, ” 


| The particulars of the law ep 
; I chiefly recommend to vou, are thoſe caſes „ 
5 which often occur to be the ſubje&t of litigation 5 ”— 
in this country; ; to wit, caſes relating to com- 8 
b merce, freights, and inſurance of ſhips, bills of 
. exchange, marriage- ſettlements, ſucceſſion abin- 5 
te/tato, &c. For this, 1 recommend to your 1 
peruſal Judge Blackſtone” $ Commentaries, Sir „ TE 
Matthew Hale's Hiſtory of the Law of Eng- 7 
land, Burns's Eccleſiaſtical Law, Wood's The. 


ory. 


(x ) 
een and Shepherd's Preſiden I 


of, Profidents. 


3 given you my advice, & rouinizs_ 
 vith you. to make the proper uſe of it. If ou 


ſhall purſue your ſtudies with vigour, and be 


5 induſtrious and honeſt in your practice, you : 
| have no reaſon to doubt of ſucceſs under the 
vice and beneficent providence of Almighty 
God, to whole proteSiion and « care I commit 
you. . FE 


| 88 | 
October 15. 1781 


Ne. In 2 Gloſſary ſubjoined to an old 
tranſlation of Virgil by Gavin Douglas, 
Biſhop of Dunkeld, the word leſum is ſaid - 
8 to be from lawſum, i Le. lawful. 1 this : 
OY derivation would render the word uſeleſs, 8 
85 it being always joined with the word law- 7 


fol 


cm) 


n and, as this explanation 
of it, does not agree either with the ortho- 


graphy or common pronunciation of the | 
word lefum, it ſeems more probable that 
bh} this word i is a contraction of the obſolete | 
word leaveſum, which Ggnified permifble, : 

: derived from the word leave, which is I 


8 ſtill made uſe of to Ggnify permiſſion. 
At What confirms the probability of this de- 


0: 


—_ 


5 8 rivation is, that o our anceſtors ſeldom made 


2] | uſe of tautology in their deeds, though : . 


| they were in uſe to contract their words | 
both | in writing and ſpeaking ; ; for in- 
_ ſtance, the word lufum i is uſed yet by the 


15 commonality i in many parts of Scotland 7 


Id = 3 inſtead of the old word of * or * „ 


as, 5 which Ggnifies lovely. 
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P R E F A CK. 


IHE Socier of Clerks to the Signet have, e 
I by fereral late Regulations, obliged heir: 
| Appin to attend a regular courſe of the : 

 Leftures on Law, delivered in the Univerfity, 8 
before they are entitled to become one of that ENS 
: body. But the Theory of Conveyancing, which OR ” 
is peculiar to their own profeſſion, having never 26 
hitherto | been reduced to a regular ſyſtem, the 5 
young Student is left to. pick up what know- | _ 

| ledge he can acquire from practice, and a per- 

: uſal of draughts and models of deeds, without . 
E” having any means of being inſtructed i in the be Es 
principles on which they proceed. 'To ſupply 

- this defect, the Author of the following T rea- : 

of tiſe, ſome years ago, for the inſtruction of one f 5 
ol his Sons, attempted to digeſt the ſubjeRt into 

. a regular ſyſtem. | He has ſince made conſider- 
0 c... ods 


ſcience ſo eſſential to the ſecurity of property, 
he now, with diſidence, ſubmits the following : 
Treatiſe to the peruſal of the Public. If it ſhall 
| in any degree prove uleful to the profeſſional 
| Student in the direction of his ſtudies, be 
|; Author will think his labour well beſtowed, | | 


” - - — —— — — — 
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able additions to what he firſt wrote and,. 


8 wiſhing to contribute to the knowledge of a2 i 
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TREATISE 
N 


„ 0 d K Li 
of the Confliturion of Rights 


CHAPTER * 


oi ne in General. 


| RIGHT, or  tirle, is 18 A juſt 3 to poſſeſt 


acquired either by an operation of the law, ſuck 
as Occupancy, preſcription, alluvion, or by the 
proceedings or decrees of a court of law; ſuch. 
as appriſing, adjudication, Kc. A right acquired 
by any of theſe modes is called a legal _— 
4 right may alſo be acquired by deed or 


| agreement of parties in writing. This i is called ; 
pl conventional right, 


5 | Things 


. what is our own; ſuch right may be 


2 Conſtitution of Perſmal Rights. B. I. 


Things which belong to no private perſon 
are underſtood to be the property of the King. 


In Scotland, all lands and houſes, (excepting 


miniſters manſes and glebes, which belong to : 
the clergy, and churches and church-yards, 
which are ſacred), are, by the conſtruction of 
law, underſtood either to belong to the King in 


property, or to be held of him by ſome feudal 


_ tenure: And therefore, when a grant of lands 
zs made by the King, he is underſtood to reſerve 
the right of ſuperiority, or dominium directum, 
and the grantee only acquires the ba ach of Pro- i 
8 perty, or dominium — : 
When the King makes a grant of hads which 
1 belong to the crown, or to himſelf, in property, 
uch grant is ſaid to be an original right. In 
like manner, when a ſubject grants lands, and 
reſerves a right of ſuperiority, or grants a leaſe, - 
or creates an incumbrance or ſervitude upon his 
lands, which did not before exiſt ; ſuch right 
? may alſo be ſaid to be an original right. 
Obligations for payment of money, or per- ; 
formance of any thing, my. allo be ranked un- p 
. * 1 1 
. general, every right by . a new elinte 
or intereſt in an eſtate i is created, which did not 
b formerly exiſt, may oe Rid to de an 
„ 
1 WG conſtitution of theſe * rights ſhall 
- be the e of the firſt part of this Treatiſe. 
In 


In the ſecond part, we ſhall endeavour to ex- 


plain the tranſmiſhon of rights from one perſon 
to another. 
Ihe extin&ion of rights ſhall be the ſubje& 

5 of the third and laſt part. 


Rights in general may be divided into 
1. Perſonal and real. 
2. Moveable and heritable. 

3. Abſolute and conditional. 


A perſonal right is ſuch as reſpects perſons : 
and perſonal things. It may alſo be applied to 
_ realities, ſuch as furniture, horſes, cattle, &c. * 
and it may be applied even to rights to lands, 
when ſuch * is not "WIRE by . - 
5 ment. . 
"Red * are en as s affect lands and other ” 
; inherirances. 8 5 
- hs diſtinction n heritable and move- * = 
E able rights ariſes from the legal order of fucceſ. 
ion ab inteſtato : What by law deſcends to exe- | 
' cutors, is ſaid to be moveable ; 'Y what deſcends 8 
to heirs, is heritable. — 8 
_— right is ſaid to be | Ss, when granted CIO 
7 wichout any conditions ; and conditional, when > 
; certain conditions are annexed to it. 
A right compounded of ſeveral, or all of = 
Z theſe, * de 11 to * of a . nature. 8 
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SECTION 3 


Y Writings or - Deeds in i general, 


Y the word writing, or deed, we here un- 
J derſtand a writing executed by one or 
more ; parties, according to the ſeveral forms 
either preſcribed by law, or aſcertained by cuſ- 

tom; though in England this word deed is 
confined to writings executed under the hand | 
and ſeal of the granto. . 

| Some deeds mult be written on , parchment, : 
T others may be written upon paper. As to the 
general rules for this, vide the acts impoſing 
the ſtamp- duties; an exact table whereof is ſub- 

- joined to a late publication of the Forms of 

£ Writings, * * e Balfour, 5 
1784. 0 - 
All deeds ſhould be written in a FEY hand, : 
expreſſing the ſums and dates in words, not in 

figures; and there muſt be no eraſement or vi- 

_ tiations in any eſſential part of the dee. 


In 


Cl 
* 1 


. I. 


ag. 
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In conſidering deeds in general, the following 


A order ſhall be followed. 
1. The grantor. _ 


2. The grantee. 
_ The form and ſubject matter of the 44 | 
and right granted and acquired by the ſeveral 


r contractors. 


4. The execution of the deed by | the n 5 


tion of the N and winneſſes, and delivery 5 
thereof. 


SECTION N. 
e eee 


Both che grantor and grantee muſt be named 


6 by his or her Chriſtian name and ſurname; and _ 
| they muſt be properly deſcribed and deſigned, 
ſo as there may be no doubt of the perſon. 


Bodies corporate ſhould be named and de- 


ſigned in the preciſe terms ſpecified in the cha- 
ter, or r act of PR, 1 the * 
tion. 1 


Ws. 


Incorporated. 3 are N directed "x 


be managed by certain magiſtrates and coun- 

ſellors, who are empowered to act for themſelves, 8 
and for behoof of the community. 5 
Private ſocieties and copartneries are not bo- . 
= dies corporate ; and therefore, though by cuſ- 


-- om; 
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tom and the law of merchants, they are in uſe 

to ſign bills of exchange, and other writings in 
mercantile tranſactions, by the firm of the com- 

| pany, yet in bonds, and other formal deeds 
and writings, the whole partners ſhould be pro- 


perly named and deſigned, and they ud * 


BED verally ſubſcribe the deed. 
| Here it may be proper to be odſerved, that | 
the ſtock of a company is liable to the payment 
of the company's debts, preferably to thoſe of 

J the ſeveral partners ; and therefore, that the 
company's ſtock may be made ſubject to the 
obligation, and the creditors entitled to that 
preference; the company muſt alſo be bound 
zs ſuch. This may be done thus; by adding 
after the names and deſignations of the ſeveral 
. partners theſe words, All merchants in and 


carrying on a joint trade in company, under : 
the name and firm of.“ 


In the recital of the cauſe of granting ſuch 2 
8 obligations, it ſhould be mentioned that the 
money or goods was lent or furniſhed for be- 
| hoof of the company; and in the obligatory 
clauſe, the ſeveral partners ſhould not only be 
taken bound jointly and ſeverally, and their 
beirs, &c. but alſo the as a itſelf ſhould be 
| taken bound. "2 
Some are * opinion, that the deed ſhould PL 8 
de figned by the firm of the company; but 
this does not t ſeem to be neceſſary where all the 
partners 
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partners ſubſcribe, as, in that caſe, chere can be 
no doubt of their — in 2 the e com- N 


_ 
. next thing to be conſidered, isthe Dover 5 
a perſon has either to grant or accept of a deed: 
And on this head it muſt be obſerved in gene- 
ral, that every perſon who is capable of grant- 
ing, is alſo capable of accepting a deed ; et vice 
verſa ; with ſome few exceptions. my 

In all tranſactions of buſineſs, the parties con- — 


tractors are ſuppoſed, in ſome degree, to under- EY 1 


ſtand the nature of the tranſaction; perſons, 


therefore, entirely deprived of reaſon, ſuch as 


idiots, furious perſons, and lunatics, are inca- | : 


pable of entering into covenants, or of granting 
deeds. Under this head my be . 1 


. deaf and dumb. : 
For the ſame reafon, ifs before * 1 


tain the uſe of their underſtanding, are deemed 
incapable of granting deeds ; and as ſome per- 

ſons attain the uſe of their reaſon ſooner, ſome 
latter, the law has fixed a particular period for- 
every one, viz. the age of fourteen years in 
males, and the age of twelve in females : Under 
which age an infant can execute no deed what= 
ever; and though, after attaining this age, _ os 


fants are by law ſuppoſed to have attained a cer- 


tain degree of reaſon, ſo as to enable them to 


conduct their affairs, or at leaſt to chooſe pro- 5 


per perſons for advifing and aſliſting them in 
| 0 8 their 
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: their conduct; yet the law ſo far protects 
them from dees while they remain under 
the age of 21 years, that any deed granted by 

them within that time, to their hurt or leſion, 
is liable to be reduced, if challenged before they 
attain the age of twenty-five years complete; 
and deeds granted by minors, who have cura- 
tors, without the conſent of ſuch curators, are 
5 reducible, though no leſion is alledged. 


A minor may make a teſtament without con- 


: ſent of his curators *. : 

Wives under coverture of their bend 
5 by are deemed to be under their curatory and di- 
rection; and therefore in general, with ſome 
few exceptions hereafter to be noticed, they 
are diſabled from granting deeds without their 
huſbands conſent; and even with his conſent, 
they cannot become perſonally bound for pay. 
ment of money, though they may grant deeds 

to affect their eſtate. 
The law guards wives even from undue influ; 
ence of their huſbands, and therefore in grants, 
or conveyances of heritage, it is uſual for wo- 
men under coverture, to ratify the deed by 

| oath in preſence of a judge, without the pre- 
*.... ron of their huſbands; and to ſwear they were 
no ways coacted, or compelled, to grant the 
deed, but that they did it of their own free will; 
. ſeen utility and pool, and that they will never 


quarrel 


. Erſkine's Inſt. I. 1. tit. 7. 
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quarrel or impugn the ſame in time coming. 


This is done in preſence of a juſtice of peace, 
or other judge; and if the clerk of court da 
not officiate, a notary ſhould officiate as clerk. 
| This cuſtom is obſerved in England in fines and 
- recoveries, where women under coverture are 1 
concerned. . 


It is remarkable, that, in i the laſt century, and 


even in the beginning of this, conveyances and 
. obligations of all kinds, relative to heritages, e 
generally proceeded upon a recital that the gran- * 
tor was not induced to make the grant through 
force or fear ; but that he did it of his own mo- 
tive and free will, which is a ſtrong indication 
3 | of the barbarous ſtate and manners "ot the © coun- 4 Hs 
try at that time. „ | 5 
88 In ſome caſes, a wife may grant 2 a with- *< „ 
cout conſent of her huſband * ; for example, a 
wife may diſpoſe of her ſk. and her 
; ſhare of the goods in communion, by teſtament, 
without conſent of her huſband : And ſome _ 
of opinion, that ſhe may alſo, without his con- 
| ſent, diſpoſe of her real eſtate, to take place af. 
ter her death. Though ſhe can do no deed os 
Which can affect her haſband's right, or intereſt 5 
in her eſtate, without his conſent. | 


It is agreed by all lawyers, that a wife may 


5 make A a teſtament without conſent of her huſ- 


3 band; 
: * Erfk. Ir Loft. 1. 1. tit. 6. 


band; it is not ſo clear that ſhe can, without 


-- conſent, diſpoſe of her real eſtate, even to 
take effect after her death. Wives under co- 
e verture are holden to be as minors having cu- 

rators; and deeds, without the conſent of the 
bufband, in general, with ſome few exceptions, 


are holden to be null *, unleſs the huſband is 


Ander ſome natural, or legal incapacity; in 
which caſe, ſuch deeds have been ſuſtained. 


The curatory of a huſband is ſo far ferent 


from that of another curator f, that a huſband 

may authoriſe a deed in his own favour ; ; where- - 

as another curator cannot. 
A wife carrying on a ſeparate buſineſs from : 
Toe her huſband, may enter into bargains relative 
do ſuch buſineſs without his conſent : Or, if ſhe 

z in uſe to execute buſineſs for her huſband, 

ſuch tranſactions, even without his particular 
8 conſent i in writing, will bind him; becauſe, in 
the one caſe, ſhe is ſuppoſed to act by her huſ- 
band's conſent or connivance; and, in the 
bother, ſhe is holden to be praepgſta negotiis by 
ber huſband; ſhe may alſo contract debts for 


cloaths, or maintenance of herſelf and huſband's 


1 family, which will bind him. | 
1 A wife divorced for the crime of athens. 
e and afterwards n. or — with the 
5 1 . 


. Dia. 1 Deciſ. v. | Huſband & Wiſe, 
t Erſk. Iaſt. l. 1. tit. 6. „ 


DON * Þ VI. RY 1 119. 
1 Will. 1696, c. 8, | 
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adulterer, cannot alienate her land, or any o- 
ther heritable ſubject belonging to her, either in 
prejudice of the children of her lawful mar- 
riage, from which ſhe was divorced, or of her ; 
"other hens % e 


Though, in | general, inks bavide attained . 


che age of twenty-one years, and having the uſe 
ol their reaſon and underſtanding, are capable 
ol granting deeds, yet if ſuch perſons are ſo in- 


toxicated with liquor, as to be deprived of rea» 


ſon at the time of executing the deed, ſuch deed 
all | be liable to reduction on the bead of * 


-"T bi ſituation of the fins, at the time of 
executing a deed, may render it ineffeQual: 
For example, a proprietor of lands, who aan 
diſpoſe of his property in leige pouſtie, cannot 
do it upon death-bed, in prejudice of his heir: 
And a father in leige pouſtie may name tutors 
and curators for his children t, with a condi» 
tion that they ſhall not be liable for omiſſions ; 5 
but ſuch condition ſhall be void, if the nomina- 5 

tion is executed upon death-bed. DE 
There are alſo certain legal reſtraints which 
do entirely render perſons incapable of grant- 


ing, or receiving deeds ; ſuch as forfeiture and 


attaint of blood: And there are other legal re- 
— which are "w_ Oy 4 or partial; 5 


ſuch 
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908 as interdictions, inhibitions, &c. Both 
theſe ſhall be explained in their proper places. 

Attorneys, and all perſons acting for others 
under commiſſion, muſt be properly authoriſed: 

| » They muſt alfo be ſuch perſons as are capable 

to act in their own affairs. Vide ch. 6. of this 


i” 
| 


Mos « 


| Other ſub modo, yet they are ſo far capable of ac- 
| cepting them, as they may be thereby benefited. 
Wives under coverture are, in this particu- 


"net in the ſame ſituation with minors, with this 


difference, that though ſome deeds in favour of 
wives may be effectual, yet, during the cover- 


ure, the wife may not take any benefit from 


chem; becauſe ſuch deeds may fall under the 


| Jus mariti of their huſbands, unleſs a truſt is 


Created So behoof of the wife. 


SECTION mM. 


as the Fo orm nad Subject Matter of « a Deed, | 
and Right granted and acquired * the 


DH" Fart Contractors. 


: AS Fre 8 cy ſubjeck 1 mater af ho Jeed 


2 mut my according to the nature of the tranſ- 
"0 - action, 


Treatiſe of Commiſhons, and Letters of Attor- 


Though dikes, infants, and minors, are in- 
capable of granting deeds, the firſt entirely, the 


#* Ns 1 „ - a - ans 


ed, 


the 


deed 
ranſ- 
tion, 
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action, and intention of parties, theſe ſhall be 


ſeverally treated of afterwards, when the form 


of the various deeds come to be conſidered ; 


we will only hers obſerve, in general, that the 
thing to be granted ought to be accurately de- 
ſcribed, fo as there may be no doubt of what is 

intended to be given. 


The grant muſt be in the words and form 


commonly in uſe, or preſcribed by law. © 
In conſidering the right to be granted and 
acquired by the ſeveral parties, the following 
diſtinction does naturally occur, 1ſt, Whether 

| the right 1 is to be perpetual, or for a time limit- 
ed. ad, Whether it is to o be abſolute, | or ſub- 5 


ject to conditions. EEC 


A right may be ſaid to de 1 21 
ſolute, when deviſed to a perſon, his heirs and 
aſſignees, without limitation; and ſuch Fight 5 1 85 
alſo termed a right of fen. 3 

A right; though abſolute, may de limited, he 

Voith reſpect to the time of its duration. 


Under rights limited by time, may be com- 


: prehended rights for life, which are called life. 

rents, leaſes, or tacks, wadſets, and other re- 

deemable rights: Theſe laſt alſo fall under the | 

denomination of conditional rights. 5 5 
As in diſtinguiſhing the ſeveral rights of life. | 

DE. rent and lee, many difficulties often occur, me. 
_ following 


14 Conflitution of Perſinal Rights. B. i 


following rules may be of ule to the conveyan- 


8 


. — when a right i is deviſed to A, and 
his heirs and aſſignees whomever, he is un- 


, derſtood to have the right of fee. 


When a right is deviſed to A in liferent, and. 
to B, his heirs and aſſignees in fee, A ſhall be 
deemed to have a right of liferent, and B a 


right of fee. 


In the caſe of huſband and wife, if the deed 


zs deviſed to A the huſband and B the wife, in 


conjunct fee and liferent, and to the heirs to be 

procreate between them in fee, the huſband 

| ſhall be deemed fiar; and the vife _ to OE" 

5 2 right of liferent. : 
But if it is deviſed to PY the huſband, and + to. 
5, B the wife, in conjunct fee and liferent, and the 

| heirs to be procreate between them in fee; 

whom failing, to the heirs of the longeſt liver 
of A and B. Then the longeſt liver of A and 

B ſhall be deemed fiar, and the other only life. 
' renter, And in general the perſon whoſe heirs 
and aſſignees are laſt called to the C'S 3 


beld to be the fiar. 


Though when a right | is granted to A and B, c 
| huſband and wife, in conjunct fee and liferent, 

al ncd to their heirs in fee, it is generally under- 
ſitood that the huſband is fiar; yet if the ſubje&t 
matter of the grant does ariſe out of the wife's ef- - 
tate, or other inheritance purchaſed by the wite's 
money, 
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money, the wife, in that caſe, ſhall be deemed 
to be fiar, and A the huſband „ * a 
right of liferet. 
If a right is granted ta Al in liferent, and to 
the heirs to be procreate of his or her body in 
| fee, then the right of fee ſhall be deemed to be 
in A, becauſe the children can only take as 
| heirs of . to A their father or mo- 
1 
But if a rigs i is A to A in lik, for ; 
his liferent uſe only, and to the heirs to be pro- 
created of his body in fee, then A ſhall only 


take the right of liferent, and ſhall be deemed —_ 
to hold the right of fee, in trult for his children, 
And jf a right is granted to A in liferent, and 


_ B his ſon nominatim in fee, the father ſhall 
de deemed to have only the right of Bieren. 


and B the ſon ſhall take the fee. 


A grant of liferent may, in ſome OY "Re 5 
interpreted to be a grant of fee, by annexing 
certain proviſions to the grant: Such as 2 


power to the liferenter to diſpoſe of the thing 5 
granted, which, of its own nature, implies an 


abſolute right of property, unleſs where a truſt. Be 

3 is s Clearly — or implied. bo ET. 
e The 

* » 23th N "I 17355 | Children of Robert Frog nd his 

' Creditors. —Lillie againſt Riddle, 24th Feb. 1741. 


| Kilkerran. —Margaret Graham againſt her * 
5 affirmed by * of Lords, 1780. 8 


The conditions of a deed may be either im- 


plied or expreſſed; for example, all obligations 
or deeds granted intuitu matrimonii become void, 


if the marriage ſhall not be compleated, or ſhall 


be diffolved within year and day of the folem. 
nization, without a living child of the marriage. 


An obligation to a perſon, payable upon the day 


of his marriage, ſhall become void, if he ſhall 
die without being married; and many other 


ſuch like conditions may be 88 from the 


nature of the deed. 


Conditions expreſſed in deeds are various, 


according to the agreement of parties. In gene- 


ral, theſe ſhould be expreſſed fully and clearly, 
ſo as not to be liable to miſconſtruction; but 
| theſe, as well as conditions by implication, we 
ſhall leave to be conſidered, when the ſeveral 

| deeds to which they relate ſhall be treated of, 


SECTION w. 


& the 0 of Deeds, b the $ Subſeripe | 
tion of Parties and , and Deli- 


5 * thereof. 


_ Ir is 8 one : obſerves the ſeveral 
: dee taken 5 the . in * ages, 


0 


te 


, 
n 
u 
* 
v 
if 
— 8 
t 
4 
1 


. ae 


criy- 
Des- 


everal 


t ages, 


to 
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to ſecure the property of the ſubjects, and to 
n impoſition by forgery. 


Before government was properly eſtabliſhed, 


when the power of the crown was ſo weak, as 
not to be able to protect the ſubject, every man 
maintained his own right by arms; and, when 
once he obtained poſſeſſion, he kept it, unleſs it 
was taken from him by force. In theſe circum- 


ſtances, title-deeds were of little uſe ; hut as the 


policy of the nation advanced, the law of arms 
by degrees gave place to civil right, and title. 
_ deeds then became — only 5 of „ 


5 * 


00 old the art of writing was very little 5 


known; 2 few or none could write but the cler- 
1 Accordingly, we find the oldeſt charters 
" are extant in Scotland were marked by the 
ſign of the croſs thus +, inſtead of being figned 

by the grantor ; and, as an morons of this, = 
5 the uſe of ſeals was afterwards invented. 


The cuſtom of ſealing we find uſed in Paws 


land as early as the reign of Edward the Con- 
feſſor; but at what time it was introduced into 
Scotland is not certain. Mr Anderſon, in his 
| Diplomata, has given copies of charters, ſealed 

in the reign of Duncan the Second, fon of Mal 
com, who reigned from the 1094 to 1098. 
| Since which time, the practice of ſealing the 
King's charters i in Scotland bas been uniformly. 
8 continued. TT 
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From the example of the crown, the practice 


of ſealing became general. This, however, not 
being an ablolute ſecurity againſt forgery, an 
additional precaution was deviſed, by executing 


deeds in preſence of witneſſes, who ſometimes 


; marked them with their uſual marks. 
Before 1540, writings properly ſealed were 
good, although not ſigned : But this being 
found inconvenient, it was enaQed *, that no 
faith ſhould be given to any writing, without 
the ſubſcription of the party and witneſſes, or of 
one notary, in caſe the party could not write. 
In 1579, this act was made more effectual. 
It was enacted +, that all deeds of importance 
| ſhall be ſubſcribed and ſealed by the party, if 
he can write; and if he cannot write, by two 
famous notaries, and four famous witneſſes, 
who by the act are ordained to be denominated 
by their ſpecial dwelling- places, or ſome evident 
| tokens that they may be known, and to be pre- 
ſent at the time of executing deeds. 
At this time it was uſual for witneſſes to omit 
; : ſigning the deed, either from neglect, or be- 
caule they could not write; and it was compe- 
tent to parties to prove the execution of the deed 
by the witneſſes preſent at the time of execu- 
ting it. But the witneſſes being liable to many 
1 miltakes, either from their not | having heard 


| the 


ja. V. 1 540, e. 147. f Ja. VI. 1579, c. do. 
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the deed read over at the time, or by defect of 


memory, it was afterwards enaCted *, that none 
but ſubſcribing witneſſes ſhall be probative of 


the parties ſubſcription, and that none ſhall ſub- 
| ſcribe as witnefles, unleſs he knows the party, 

and ſaw him ſubſcribe, or heard him give war- 
rant to the notary, or ſaw him touch the pen, 


or heard him acknowledge his ſubſcription, the 
time of the witneſſes ſubſcribing, otherwiſe they _ 
ſhall be repute as acceſſary to forgery, and that 


the witneſſes be deſigned in the body of the 
| wining, otherwiſe the ſame ſhall be null. 


The laſt quoted act ſeems to be very inaccu- - 


rately drawn. It conſiſts of two branches, viz. 
one of deeds ſigned by parties, the ſecond of in- 
| firuments of notaries, and executions of meſ- 
| ſengers. The ſecond branch contains a parti- _ 
cular enumeration of certain inſtruments and 
_ executions, from which a concluſion may be 
drawn by implication, that ſuch inſtruments, or 
executions, as are omitted to be mentioned in 
the act, do not fall under it. Accordingly, in- 
ſtruments of reſignation, in favorem, are not un- 
derſtood to fall under the ſtatute; and, for that 
| reaſon, thoſe paſſed in Exchequer are not in 
uſe to be ſigned by the witneſſes : = 
parity of reaſon it may be inferred, that in 
_ caſe witnefles ſhould neglect to ſign executions 
of ſummons, which are likewiſe omitted in the 


att, it might be ſupplied by a e * 3 


»Chatles IL 1681, c. 5. 


And by 0 
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is to be noticed, that, even in theſe caſes, wit- 


neſſes muſt be deſigned in the body of the 
writing. 


An objection being made to a writing, Viz, 


that part of the teſting clauſe was written under 
the parties ſubſcription, the court repelled the 


objection. The fact appeared to be, that the 


party had ſigned before the teſting clauſe had 
been compleated *, and had not left place for 


filling up the names and deſignations of the wit- 


nefies, which had, ex pot facto, been written at 
the ſides, and under the parties ſubſcription. 
Since the ſtatute of Charles in 1681, it has 
"ma been competent to parties to prove the exe- 
cution of a deed by witneſſes, who are not de- 
1 1 in the deed, and do not ſign it. 
By an act of ſederunt, 21ſt July 1688, nota- 
_ ries are diſcharged to ſign for any perſons not 
known by the notary +; or at leaſt, that the 


witneſſes, or ſome creditable perſon, do atteſt 


- them to be the perſon ; 4 and this muſt be men- 
: tioned i in the notary's atteſtation, ; ; 
We have recited theſe acts more fully this 


e may be thought neceſſary; becauſe, by 


inadvertency, witneſſes may be led to be acceſ- 
85 ſory to forgery: And, indeed, there i is a noted 
caſe, where one Nicolſon was hanged as acceſ- 
ſory to forgery, though | he could neither. write 


nor 


* 9th February 1754. 'Doig * Durie. Lord 
- Kaimes's Select Deciſions. _ 


& Acts a OO; 21k July 1688, 
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nor read. This man perſonated the grantor of 


a a deed, and gave orders to a notary to ſign for 
him, in preſence of witneſles, who did not know 
the grantor. 


Though by the at 1579 ſealing | is made 
neceſſary to all writings, by a ſubſequent act 
in 1584 *, it is declared unneceſſary to be uſed 


in writings, which contain a clauſe of regiſtra- 
tion; and by this laſt act, it is alſo declared, 


that one notary ſhall be ſuſficient for 1 ” 


- inſtruments of ſeiſine. 


Since the date of this act the cuſtom of ſeal- 


ing deeds, executed by ſubjects, has been diſ- 
| uſed: The charters of ſubje& ſuperiors only 
have, in general, continued to mention the ſeal- _ 
ing of the charter in the teſting clauſe. The 
3 reaſon of which ſeems to have been, that theſe 5 
5 charters did not, and indeed could not, before 
the act of William and Mary, contain a clauſe 
of regiſtration +, and conſequently did not fall 
under the act 1584. The modern conveyancers 
not adverting to this diſtinction, have almoſt 
uniformly continued to follow the ſtile of their 
| anceſtors, with regard to ſealing, even where a 


charter contains a clauſe of * which | 


| renders = not neceſſary. 

Im 360% a addition was made to the "= . 

rity againlt forgery. "By enakting t, that ' © 
. | | writer. | 


5 13 VI. REM 4. 
+ William and Mary, 1693, 0. 35. 
3 F. VI. 1593, E. 9 20 | 
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| writer of every deed ſhall be deſigned in the 
| deed, before inſerting the witneſſes. But this 
act does not extend to inſtruments of ſeiſine, or 
other public deeds, by notaries. 
Ĩ be eſſential part of the deed ſhould never be 


eraſed or blotted; but, in caſe of any miſtake 


in ingroſſing the deed, a ſcore of a pen may be 
drawn through the words intended to be left 
out, ſo as they may be read; and, in caſe of an 
addition, it may be put on the margin of the 
deed, and figned by the party. In theſe caſes, 
the words ſcored, and alſo the ſigning the ad- 
dition on the margin, and the perſon's name, 
ſurname, and deſignation, who wrote ſuch ad- 
dition, muſt all be mentioned in the teſting 
clauſe of the deed. In caſe the writer of the 
deed is not preſent at the execution thereof, 
the teſting clauſe may be filled up by another 
perſon: This muſt alſo be mentioned in the 
teſting clauſe; and the name, ſurname, and 
: 3 of ſuch mn muſt be inſerted i in 
the deed. 
The grantor muſt lubſeribe the deed by 1 his 


5 Chriſtian name, or the initial thereof, and his 
ſurname ; and if he cannot write, but has 
been i in uſe to ſign by the initial letters of his 
— the deed muſt be ſubſcribed by two pu- 

1 ” _ blie 


9 Cha. II. 1672, c. 8 


15 . James 8 5 
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blic notaries, in preſence of four witneſſes“; : 


for, although ſubſcription, by initials, may be 
good in very ſmall matters, or in acceptance of 
bills of exchange, or other mercantile tranſac- 
tions, yet, in all legal deeds, ſuch ſubſcription 
ſhall not be effetual. 

Noblemen and biſhops, by an act of Charles 


the Second t, are allowed to ſubſcribe oy their 


titles. 5 
Deeds granted W's a community, or body 


N corporate, muſt be executed in the preciſe terms 
of the charter, or act of parliament, erecting : 
the corporation, many of which require the 
ſeals of the company to be affixed. Sy 
| [In private copartneries, the firm of the — —— 
bs pany may be uſed in deeds which are mercan- 
tile, and ſometimes in other perſonal deeds. But 
in bonds for borrowed money, or in rew | rights, . 
all the partners ſhould ſign the deed. 


Before the a& of King William, | in 11656 - 


; 83 noticed, all deeds were only written 
on one ſide of the paper, or parchment; and 
when they conſiſted of more ſheets than one, 
the ſheets were joined by batter, and rolled up. 8 
Deeds written in this manner muſt be ſubſcribed 


on the margin, at the joining of each ſheet, and 


on the foot of the laſt ſheet. The witneſſes on⸗ 
3 Ih ſubſcribed the laſt ſheet. „ 


Charles II. 1672, c. 21. 


e 


„ 
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. 1 William, 1696, c. 15. 
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| | | | 
The act of King William allows deeds to be 
written book-ways *, provided each page is 


marked by the numbers firſt, ſecond, third, 
Ke. and the number of pages of which the deed 
_ conſiſts are mentioned in the teſting clauſe, and 
the parties are thereby directed to ſubſcribe each 


page, but the witnefles are . required to 
ſign the laſt page. 


This laſt ſtatute ting not extend to charters; j 


but the like proviſions had, ſome time before I; 
been made for the King's charters, and other 
_ writs, which pals the King's ſeal. 


Inſtruments of ſeiſine are 8 by an act 


of James VII. which alſo enacts I, that the no- 
tary ſhall mention in his docquet the number of 
leaves in which the inſtrument of ſeiſine is writ- 
ten; but it does not require that the perſon 
Who writes the inſtrument ſhall be named and 
deſigned, either in the docquet or inſtrument. | 
The notary and witnefſes are directed by this 

act to ſubſcribe every page of the inſtrument ; 
and the ſame form is uſcd in all deeds ſubſcribed 


| by notaries, when the — themſelves can- 
not write. 


It having been a alias 3 to o ſubſcribe hand 


without filling up the name of the grantee, 


4 Charles II. 1672, c. 7. 
4 ous” VII. 1686, c. 7 


| grantor. 
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by an act of King William, it was enaQted *, 
that no deed ſhall be granted blank in the re- 
ceiver's name, but that it ſhall be filled up at 
leaſt. before delivery, in preſence of the witneſ- 
ſes to the parties ſubſcription, under the pain of 
nullity, excepting the indorſation of bills, or 
the notes of any trading company. 
Promiſſory notes, excepting thoſe of trading 


companies, do not fall literally under the words 


of the exception in this act, though it is pro- 
bable the act might formerly have been extend- 
ed to ſuch notes by a liberal conſtruction of te 


judges ; but ſince the act of the 5th George e 


III +. which extends the privilege of bills to all 


promiſſory notes, there can be no doubt that in- _ a . 
dorſations of notes may be mage: blank, in the 55 


ſame way as is done on bills. 5 
Deeds holograph of the grantor. do not > 


quire witneſſes, but it is neceſſary to mention in 


the teſting clauſe by whom ſuch deeds are writ- 


ten; as the proof of the execution of theſe deeds 


Fork entirely depend on the aſſertion of the 


the deed, does not prove its date, but muſt be 
* * collateral evidence; whereas deeds 
ä executed 


. I 3th George NL <a: - 


The deed of itſelf, in all queſtions 
which may be affected by the time of executing _ 
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executed before ſubſcribing witneſſes, are pre- 
ſumed to be executed of the true date they bear, 
_ unleſs the contrary ts proved; and therefore it 
is ſafeſt in every caſe to have witneſſes to the 


execution of a deed. 
Though delivery ſeems to be one Fl the re- 


quiſites in the execution of a deed *, yet it is 
not neceſſary that a deed ſhall be delivered in 
preſence of the witneſſes. The deeds being in 
the hands of the grantee, or of his agent, or 
even in the hands of a ſtranger, is a legal pre- 

; ſumption that the deed has been delivered. 
1 following deeds are  elleQual — any 
5 delivery. 1 5 5 
— 1 deeds in which hs grantor has an in- 
tereſt himſelf ; ſuch as contracts. f 
. —_—— reſervations in : favour 
of the grantor . „ 
3. Deeds granted intuitu morils, „ which imply 


2 2 reſerved power in the ome to alter at Ly 
[over of his Hife. 


4. Bonds of proviſion by * to their chil. 


| | dren , and poſt-nuptial proviſions by huſbands. 
DN to > their „ are alſo effectual without deli- 


N 


3 + Stair's Taft L 1. tit. 7. „VVV 
+ 16th June 1698, W 5 
4 29th June 1624, Silvertonhill. 


vour 


mply 
any 


chil. 


ands- 


deli- 


very; 


mer obligation ©; of 


1 ern, 2 
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very, the grantor being the proper cuſtodier 
of ſuch deeds. : * 
5. Alſo deeds granted in implement of a for- 


* „ 56th February 166g, abe 18th e 
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CHAP, 


Of Clauſes common to all 
Deeds. 


2 OME clauſes are common in every deed | 
ſuch as the clauſes of warrandice, deli- 


very, regiſtration, and teſting clauſe, the laſt of 
| which has already been explained. And as the 
explanation of the others here may prevent 

_ repetition n. we ſhall conlider theſe three 

. clauſes e 2» 


8 * Cc * I 0 * 1 
of the Clauſe of Warrandice. 


THE clauſe of warrandice is various *, 2M 
may be ether Tem 


1. Perſonal, or ak Thy 
2. Abſolute, or from fact as Sid andy. 


* Or it Fey: be taxed to a certain extent. 8 
17 i Perſonal 


|  Tnftead of hs 1 8 uſed 3 in Scotland, 
the mags make uſe of the word warranty. 


- 


L 


B: J. 


deli- 


ſt of 
the 
vent 0 


| Y | It 


onal 


— 
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Perſonal warrandice is a perſonal obligation, 
whereby the grantor obliges himſelf and his 


heirs to warrant the * to be effectual to the 


grantee. . 
Real warrandice is executed by granting a2 
real ſecurity upon land, or other heritage, to 


indemnify the grantee, in caſe of eviction of 
the thing warranted. : 


Abſolute warrandice is when the grantor 


_ warrants the thing granted, againſt all eviction 
or incumbrance whatever, and — all mor- 
tals. 


The uſual cxprefion is againſt all andy, : 


which i is a tranſlation of contra omnes mortales. == 

Warrandice from fact and deed, is when __ 

| grantor warrants the thing granted, from ane 
tion or incumbrance, occaſioned by any fact or 

| deed done by him. This may alſo contain a 
 warrandice againſt the facts and deeds of * 05 
; predeceflors or 7 authors. - | 3 1 


Of the « Clay of Delivery. 


THE clauſe of delivery i is uſually ingrofled 5 
before the clauſe of regiſtration; - and it is pe 
ſimple, bearing the delivery of the deed, toge= 

ther with ſuch uritings 3 as is neceſſary to be 


given 


40 


| the deed, or relative to an inventory, which 


| ſhould TW 
the deed. e | 


SECTION i. 
Of the Clay — 


THE intention of regiſtration i is various: 
1. For preſervation of the deed. 13 
2. For execution 
4 For publication. 


Il.) be clauſe of regiſtration. 3 a et 
ten purpoſes, bears a conſent by the grantor 
f that the deed may be regiſtered; with a power 
pdf procuratory to one or more perſons, whoſe 
names are left blank in the clauſe, 2 and 


ſeverally, to regiſter the deed. 


Any deed may be regiſtered for — 5 
though it does not bear a clauſe of regiſtra- 
tion *; but no deed can be regiſtered for exe- 
cution, or publication, without that clauſe, or 
in conſequence of a ſpecial _—_ ſuch as uw 


15 of bills, and n notes. 


n ek, 4 
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given with it, either particularly mentioned in 
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The procuratory contained in the clauſe of 
regiſtration being perſonal *, was antiently un- 


derſtood to ceaſe by the death either of the 


grantor or grantee; but, ſince the year 1693, 
writings may be regiſtered after the death of 
either, or both of them f. 

The firſt of the acts quoted in the preceding 


paragraph, reſpects the death of the grantee; 


the ſecond e that of the grantor of the 
deed. 


Regiſtration for publication « concerns hindy __ 

| real rights, though ſometimes it may affect per- 

| ſonal 2 1 ſuch as interdictions mn inhibi- DT 
tions. . 


When a dan; dicks a cloak af 2 bs 


; is regiſtered, either for preſervation or execu- DEE 
tion, the deed itſelf is depoſited in the record, 
nnd remains there: But when a deed is regiſter. | 

ed for publication, or when it does not contain 

a clauſe of regiſtration, and is regiſtered fol- 
preſervation, the deed itſelf, in either of theſe 2 
caſes, does not remain in the record, but is 


marked and reſtored to the owner, and a copy 
thereof is recorded. Hence a difference ariſes 


as to the faith to be given to extracts of deeds 
from the record. An extract of a deed, bear- 
ing clauſe of regiſtration, regiſtered in the books 


ä 


3 William, | 1693, c. 15. | 
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of ſeſſion, either for preſervation or execution, 


will ſuffice to ſatisfy the production in a proceſs 

of improbation ; becauſe the deed itſelf is in the 

_ cuſtody of the court. It is otherwiſe in the caſe 

of an extract from the record of an inferior court: 

In that caſe the party muſt apply for a warrant 

from the Court of Seſſion for tranſmitting the 
deed itſelf. In all other caſes, ſuch extracts are 

probative, and ſerve as a document or title to the 


owner, either to ſue or defend. And even an 


extract of a deed, which does not bear a clauſe 
of regiſtration *, but is regiſtered in the regiſter 
of probative rights, for preſervation, or an ex- 
tract of an inſtrument of ſeiſine +, which is only 
regiſtered for publication, may ſerve that end; 
„ neither vin 4⁰ in ras caſe of a an + improba 
tion. e : 
I.!he act of Charles the Second, in 1672, e . 
nacts 4, that all King's charters ſhall be regiſ- 
tered in Chancery before they are compleated, 
: dy appending the ſeal to them; hence it may 
de doubted, how far extracts of ſuch charters 
from Chancery are probative. It is clear, that 
| charter regiſtered. in Chancery is not valid, 
_ unleſs it is properly ſealed. An extract of ſuch 
charter, which does not bear its being ſealed, 


» William, 1698, & +4 
i James VI. 1617, c. 16. 
+ Charles II. 1672, c. 7. 


r SY a” : 
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can be no better than the charter itſelf without 
the ſeal ; and, for that reaſon, it is preſumed, if 
challenged, would not be good, unleſs ſupport- 
ed by an inſtrument of ſeifine taken on it; 
which inſtrument may be deemed legal evidence 
of the ſealing, as it recites the date of ſealing, 
and ſubſcription of the keeper of the ſeal. 


SECTION w. 
; Of the Teſting Clauſe. | 


THE cling cute is ; that wherein the date 


of the parties ſubſcribing, the writer of the A 
and the witneſſes names and deſignations are a, 


expreſſed. The form of the clauſe may be in 


theſe words: In witneſs whereof theſe pre- Ws 


« ſents, conſiſting of this and the preceding 
* pages, with the addition on the margin of. 
„page all written on ſtamped paper by A, 
are ſubſcribed by us the ſaid B and Cc as fol- 

* * lows, viz. by me the ſaid B C 


day of before theſe witneſſes, 1 
* 165 E, both writers in Enn and by 
me the ſaid te a and year —_ 


year foreſaid, before theſe witneſſes, we nd ” 


6 af and F. as 


2 | | 1 Ne mm 
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Note. The addition on the margin is taken 
notice of in this laſt clauſe, in order to 
ew in what manner ſuch addition 

ſhould be mentioned in the teſting clauſe, 
Sometimes ſuch addition is made after 
the teſting clauſe is inſert ; z in ſuch caſe, 
theſe words may be added to the end of 
the teſting clauſe thus : Witneſſes allo to 
my ſubſcribing the addition on the mar- 


gin of page and the two additions 
on the margin of page — uritten 
"MF 


11 any was are to ih lefe out of the * 
5 | theſe words ſhould be lightly ſcored, ſoasto be 


ten, and ſuch i icoring ſhould be mentioned i in 
"5 the teſting clauſe, after the witneſſes deſigna- 
. tions, thus: The four mo, to wit, 


4 in the line of page from che op being 
4 ſcored before ſigning.” 1 

It is not neceſſary that as ado on the 
margin, and the teſting clauſe, ſhall be written 


dy the ſame perſon who writes the deed : But 
i, theſe are written by a different hand, this cir- 


cumſtance muſt be noticed in the end of the 


e teſting clauſe, thus : „The addition on the 


* margin of page ; and the place and date 
1 ſubſcribing, and witneſſes names and 
— * „ being all vritten, by =. 


-- 8-3 
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If any of the witneſſes are preſent at the ſub. 
ſcription of both the parties, and ſuch parties 
ſhall execute the deed at different places, or of 
ſeveral dates, then ſuch witneſs ſhould ſubſcribe 
twice, in teſtimony of his being witneſs to the 


two ſeveral executions of the deed. 


For farther particulars a: as to bn clauſe, \ vide 


| Chap. II. Set. 4. 


e 


— Po 
— — ͤ——— — ee 42 — - 


— = — . — — — — 


1 natural or legal, t to grant the —— intend- 
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"TRA MA 
Of Perſonal Obligations. 


IN the former chapters we treated of deeds in 
general; we ſhall next proceed to confi. 


der the particular deeds by which rights are 

_ conſtituted z and ſhall begin with perſonal obli. 

' ations, as the moſt ſimple: In — of * 
NE we 12 conſider, 


» The obligor. . 
„ 
. The matter, form, and ſubſtance of the 


an ” 


: o the Obiger. 


WITH | teſped t to > the oblige, two things are 
to be conſidered : : 


1. His powers. 
2. His title. 


With reſpect to the firſt of theſe, it is to ) be 


1 1 whether he is under any incapacity, 


ns 


R. l 


eds in 
conſi. 
ts are 
obli. 
which 


f the 
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ed; and whether ſuch obligation ſhall be effec- 
tual, if granted by the obligor alone, or whe- 


ther the conſent of ſome other "_ may not 
be neceſlary. 


We have already, in Chap. U. hewn what 
cafes are incapable of granting deeds in ge- 
neral. We ſhall here explain wherein obliga- 


tions differ from other deeds, with OT! to the 


capacity of the grantor. 
A wife, with conſent of her huſband, may 


_ oblige herſelf to convey her real eſtate, or to 
incumber it, but cannot be perſonally bound for 
payment of a ſum of money during the mar- 
riage, though ſhe may, with her huſband's con- 
| ſent, grant an obligation to affect her executry, 5 
as well as heritable eſtate, after her death. The 
reaſon of which ſeems to be, that, during the 
marriage, the wife, with reſpect to her perſon, 
is deemed to be in the ſame ſtate with an infant 
pupil, and therefore can come under no civil 
obligation, though ſhe may ſubject herſelf to pu- 


e in n conſequence of the commiſfon of : 


a crime. 1 

Though a huſband's conſent : is neceſſary EE © 
an obligation by a wife under coverture, yet 
ſuch obligation, if granted to the huſband him- 

ſelf, ſhall de effectual without his conſent; his EO 
: conſent, in ſuch caſe, being neceſſarily | 

© Y 


1 
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A wife under coverture may diſpoſe of her 


paraphernalia by teſtament, even without her 


huſband's conſent, becauſe that can in no ways 
affect the huſband's eſtate or intereſt ; and, for 
the ſame reaſon, there ſeems to be no rational 
objection to a wife's obliging herſelf to diſpoſe 
of her real eſtate without her huſband's conſent, 
to take effect after her death; though it is ſa- 


feſt to take the huſband's Re 0 if it can be 
obtained. 


A minor, who has no curators, may grant an 


by obligation for payment of money, or even to fell 
is real eſtate, for a valuable conſideration, tho 
it would not be adviſeable to rely on ſuch obli. 
gaeation; hecauſe, if the minor ſhall ſuſtain any 
damage by the bargain, he may, at any time 
before the age of twenty-five years, bring it un- 
der challenge by a proceſs of reduction. 
A perſon is ſaid to be under a legal incapa- 
City of granting an obligation, when he is re- 
ſtrained from granting ſuch deed, either by an 
operation of the law, ſuch as an act of attainder, 
„ or conviction of treaſon, or felony, by a decree 
or a ſentence of a court of law, or by legal di- 
ligence executed againſt him, ſuch as inhibi- 
tion: He may alſo be reſtrained by his own 
conſent, ſignified by a legal deed, ſuch as an in- 
7 terdiction duly publiſhed. 85 1 
An obligation by a minor, who has curators, 
muſt be, with conſent of a . of his cura- 
_ FER tors, 


Ch. IV. 
tors, which is regulated by the nomination ; 
and if no quorum is mentioned, the majority 
may be ſuppoſed to be a quorum ; though 
is not quite clear. But if it ſhall happen that a 
2 quorum of the curators is named, and does 
not exiſt, then the nomination falls. 5 
If one of the curators is appointed, ine qua 
non, the conſent of ſuch curator is abſolutely 
neceſſary. 
The obliggr* s title to grant the obligation, is 
next to be conſidered. | 
Though a man may bind himſelf and his 
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heirs, yet he cannot bind any other perſon, un. 

leſs he has a commiſſion for that effeQ, or = 
authoriſed by Ea a ER 
A A perlon, acting by commillen, cannot PL 1 8 


lige his conſtituent farther than he is e . 


by the commiſſion. 


The law 8 guards the eſtates of in- 1 


; fonts, and therefore, though a tutor or a father, 
as adminiſtrator-in-law to his own children, are 
authoriſed to bind their wards and children, 

5 during their pupilarity; yet ſuch powers are 
ſubjected to many reſtraints : For example, a 
tutor, or father, cannot oblige his pupil or chil- 

| dren to give away their perſonal eſtate, without 15 

7Þ valuable conſideration ; nor can they oblige 

them to grant a conveyance of their real eſtate, = 
even for a valuadie conkideration. „„ 


1 
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In every other rational act, the obligation of 


| the tutor, or adminiſtrator, will bind the pupil, 


or child ; and the deed of a commiſſioner will 
bind his cunltirient, to the extent of the pow. 
ers given by the commiſſion. 


Note. In a competition between two preſen. 


tees to a church, one by Ear] Mariſchal, 
and the other by Mr Keith, as having a 
commiſſion from his Lordſhip, to preſent 


to all the kirks in his patronage which 


| ſhould become vacant. The court pre- 
_ ferred the preſentee by Mr Keith“, his 


preſentation being dated one day prior to 
that granted by the Earl; and this judge- 
ment was affirmed in the Houſe of Lords. 1 


: The heirs of the 1 by F are 
holden bound to fulfil the obligation of their 
predeceſſors, though not expreſsly mentioned 
in the obligation; becauſe an heir by law is 

| deemed to be the ſame perſon with the abend, 5 


: and 1 is bound to fulfil all his obligations. 


Although heirs of all kinds are ſubjefted to £ 
fulfil the obligations of their predeceſſors, yet 
there is a certain order in which they muſt be 
diſcuſſed; and therefore, in ſome cafes, it is ne- 
ceſſary that the privilege of diſcuſſion ſhould be 
1 renounced. The form of doing this, 3 is by ta · 
= king 2 


5 * | 220 January 1778, Tait againſt Keith. 


Lu 


| © William, 1695, "2 
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king the obligor bound, and his heirs as well 


6 male, tailzie, of proviſion, conqueſt, as of 
« line, and his executors and intromitters with 


« his goods and gear whomever, Ny 


« the benefit of their being diſcuſſed in order.“ 


Obligors are taken bound either as princi- 


pals or as cautioners : In the laſt caſe, the obli- 


gation preſcribes in ſeven years after the date 


of the bond, quoad the cautioners, if it is granted 


for payment of money * ; for this reaſon, of late 
years, all the obligors kave generally been taken 
bound as principals, jointly and ſeverally; and 
the perſon who becomes bound for his friend, 
is generally ſecured i in | his rela nd a — 8 
— N - - 


SECT 16 ons 
of the olige. 5 ”= 


With reſpeſt to the obligee, it maſt be ob- 7 

faved, that natural incapacity will not prevent = 

him from taking the benefit of the obligation. 
An idiot, lunatic, or infant, though all incapable 

of granting an obligation, are not barred from 
taking the benefit of one granted in their fa- 1 
our. There are indeed ſome caſes, where an 
obligation may be effectual, and at the fame _ 
ume the obligee thall take no benefit fit; et 
. 3 — = 


e — 


Ee =o. et Awad Fo... . ww + hy 


— 

j 
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example, the benefit of obligations granted to 


perſons forfeited for treaſon, ſhall go to the 
King. The benefit of an obligation to a wife 


under coverture ſhall go to the huſband, in fo 
far as it falls under his jus mariti. In ſuch caſes, 
it is therefore adviſeable to take the obligation 
to a truſtee for behoof of the perſon, for whoſe 
benefit the obligation is intended. 


The heirs of the obligee ſhall take the benefit 


of an obligation granted to a perſon whom they 
repreſent, although not particularly mentioned 

in the deed, unleſs from the nature of the obli. 
gation it is clear, that it is intended to be only 
perſonal, either to the obligor or obligee ; ſuch 
as in the caſe of : an Indenture with an appren- 

: tice, &c. . 8 
= obligation to a Sk and bis holes ſhall 
alſo be effectual to his aſſignees, unleſs aſſignees 
5 n excluded in the obligation. . 


SECTION i. 


Wl the matter „ and 2 17 a 


8 


- THE fubjeft manter of in obligation is w- 
ons, according to the 1 intention of parties. In ge · 


mu 


an 
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neral, it may be ——' under theſe two 
heads. 
1. Obligations for payment of 1 money. | 
2. Obligations for the performance of facts. 
Theſe two differ very little from one another 
in point of form; we ſhall therefore conſider 


what is common to both. 
In general, it muſt be obſerved, that matters 


immoral, illegal, or impoſlible, cannot be the 
ſubject of an obligation. 


The firſt clauſe in an obligation, Aber in⸗ 
groſing the name and deſignation of the gran- 


tor, is the recital of the cauſe, in conſideration 
of which the deed is granted. This may be ei- 
ther gratuitous, by way of gift, or onerous; 55 
that is to ſay, for a valuable conſideration, either | 
in money or in goods, or ſervices done, or to 5 
be done, by the oblige. | 


If the obligation is to be _—_ fi a e 


able conſideration, which implies ſomething to 


have been done by the obligee antecedent to the 


granting of the obligation, and which, by im- 
plication, may be conſtrued to be a condition of 
the grant; ſuch as the loan of money, perfor- 
mance of facts, &c. 
that ſuch condition has been fulfilled by the 


It will be proper to recite 


obligee, before granting the obligation. Ac- 
cordingly, in bonds for borrowed money, it is 


_ uſual to recite that the money has been borrow- 


4 
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ed and received by the obligor, ſpecifying the 
time when, and to grant the receipt thereof. 


The time of the receipt of the money is ne- 


ceſſary to be mentioned, to avoid the imputation 
of uſury, in caſe there ſhall be a proviſion for 
intereſt prior to the date of the obligation. 

By the Roman law, an exception was com- 
petent to the obligor, viz. that the money was 
not counted at the time of receipt; to obviate 
ſuch objection, bonds, in general, bear a renun- 
ciation of that, and all other exceptions. This 


no is by ſome thought not er, but? it is 


3 ſafeſt to keep the old ſtile. ES 


Next to the recital, is the obligatory * 


which binds and obliges the obligor and his 


beirs executors, ſucceſſors and intromitters with 
his goods and gear whomever, to pay or per- 
form, according to the nature of the agreement 
between the parties, under 2. penalty ; ; which 
penalty in bonds for borrowed money is, by 

_ cuſtom, univerſally made a fifth part of the prin- 
cipal ſum ; and which cuſtom ſeems to have a- 
— * bow the penal ſum allowed by the act of 
Z * 1672, concerning adjudications. Mr 
W bat is chiefly to be attended to in this clauſe, | 


zs firſt to aſcertain the perſons to be bound, and 
to what extent; in caſe there are more obligors 


EZ one, whether they are to be taken bound, 
| jointly or ſeverally, or only pro rata, If the 

| art, the words Jointly and | ray muſt be 

. Bw 


Ch. V. 
- uſed; but if both theſe words are omitted, or 
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even the word ſeverally be left out, they will 
only be liable; each obligant for a rateable * 
portion according to their number. 
Secondly, to expreſs clearly what is to be 
done, or performed by the obligor to the obli- 
gee, and the term when it is to be done or per- 


formed; which is an eaſy matter when the ob · 
ligation is ſimple, and intended to create an ab- 
ſolute right only to one perſon. 


But when attended with other circumſtances, 
the words of the obligation often become dubi- 


ous, and may receive an explanation from the 
_ Judges, very different from what they were at 

_ firſt intended to expreſs. To avoid this, it will D 
: be proper to attend. to me . 5 
5 lars. 3 : . „„ 
— ali: to two, or more . joint- . 

ly, is underſtood not to be exigible, without the 

= jount conſent of all the perſons to whom it is 

i granted *; and if any of them mall die, thoſe 

who are alive at the time have a right of ſurvi- 

vancy to the ſhare of the perſons deceaſed. It is 
other wiſe if the word jointly is omitted; in that 
caſe, each obligee mall be entitled to a ſhare 

pro rata, and the ſhare of the perſons deceaſed 1 8 

may be taken up by their ſeveral heirs. 


An obligation for payment of money at a term 5 


B certain to B, without * his heirs and : 


. Cones Interpreter, v. bern 7 Tenant. 
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aſſignees, may be aſſigned by B in his life; and 
if not aſſigned, the right upon B's death will 


| deſcend to his executors or creditors, making 
up a title to it by confirmation. But if the 


money is payable upon B's marriage, if B ſhall 
die a — the obligation will not be effec- 
tual. 

An obligation for payment 41 money to B, 


his heirs and aſſignees, without mentioning ex- 
ecutors, if not aſſigned by B in his lifetime, 


will be tranſmitted to the executors of B after 
| his deceaſe, and not to his heir. The reaſon of 
which is, that the fubject of the obligation being 


moveable of its own nature, the executors muſt 
take it, unleſs expreſsly excluded by the obliga- 
tion, they being, in the conſtruction of law, 
beirs to the moveable eſtate of the defunt. 
Aere it is proper to notice, that eſtates in 
money ſecured by moveable bonds, having now 
become both large and frequent, in order to a- 
void the expence of confirmation after the cre- 
dttor's death, (which is neceſſary where ſums 
aære not ſpecially aſſigned,) a cuſtom has been 
introduced of making bonds payable to the 
: creditor, his heirs and aſſignees, excluding his 
executors. This renders ſuch bonds heritable 
by deſtination; and it is competent to the heir 
of the creditor to make up titles to the debt by 
general ſervice. In ſuch caſes, the intention of 
pus. ſhould be ny een: For ex- 
ample, 
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_ ample, if it is meant that the executor of the 


creditor ſhall be only excluded from the prin- 


cipal ſum, the general expreſſion of excluding 


bis executors, will be ſufficient; and, in that 


caſe, the executor ſhall take all the bygone in- 


tereſt due at the death of the creditor, and the 


heir ſhall take only the principal ſum : But if 1 


it is intended that the executor ſhall be excluded 


from both, then the clauſe ſhould be in theſe 


words—* excluding his executors, both from 
« the principal ſum, and the whole intereſt | 
ce thereof.” 


If an obligation is granted to A and B, 8 
their heirs and aſſignees in general, without „ 
| mentioning their ſeveral intereſts or propor. 
tions, each of the creditors have an equal right Tg. 
in the obligation, pro indiviſe, and muſt concur 
together in a demand of implement; and, upon 
the death of either, the repreſentatives of the 
| deceaſor ſhall be entitled to his ſhare, and muſt 
concur in the demand; but if meant otherwiſe, = 
it ſhould be expreſſed : Such as to A and B, 
jointly and ſeverally, in which caſe either ſhall 
be entitled to ſue for payment ; or to A and B, 
and the ſurvivor of them, and heir of the longeſt 
liver of them; or to A and B equally between 
them, ſhare he ſhare alike, and their Sas. --- 
In which laſt caſe, each of them ſhall be entitled 
to aſſign or ſue for his own ſhare, vithout the 3 


concurrence of the other, l TEN 
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The Engliſh law makes a diſtinction between | 
Joint tenants and tenants in common ; and Judge 
| Blackſtone, in his Commentaries *, gives an ac- 


curate deſcription of both. What is chiefly here 
to be noticed is, that joint tenants have a joint 


intereſt in every part of the ſubje&, and poſſeſs; 
pro indiviſo, during their lives; and, upon the 
death of any of them, the right accreſſes to the 


ſurvivor, and does not deſcend to the heir of the 
defunt. Tenants in common may have ſepa- 


rate ſhares, though they poſſeſs in common; 
and the ſhare of each deſcends to his heirs. 
If an obligation is granted by A, for a valu- | 
1 1 ale conſideration to B, and the heirs male of 
bis body, without any further ſubſtitution, ſuch 
obligation may be aſſigned by B, and may alſo 

| be affected by his creditors, even after his death, 
though B ſhould have no heir male; becauſe 

B having given a valuable conſideration for the 

deed, has acquired an equitable right of credit 

cd to entitle him and his creditors to demand im. 
SO. plement of the obligation. But if the obliga- 
tion is a mere donation given by A, without 

— conſideration on the part of B, and B ſhall 
die without leaving an heir male of his body, 
and without diſpoſing the right in him, it does 

| Not appear that the heirs or creditors of B have 

. = . in Ly to demand Implement of the 

1 5 


8 Blackſtone's 8 | Commentaries vol. u. p. 180. & 


399. 


od 0 
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deed. It is true, that B, if he ſhall ſurvive the 


term of payment, will have a right to ſue for 


implement, and conſequently may transfer that 


right during his life ; but if he ſhall die before 


the term of payment, or if after the term of pay- 
ment, he ſhall die without diſpoſing of his 
right, it ſhould ſeem that his creditors, or his 


repreſentatives, will have no title to demand 


implement : Becauſe it is clear, that the donor 
intended the grant for the benefit only of B, 


and the heirs male of his body; and, in all ſuch 


_ donations, the will of: the donor ought to be the 
A 


Tze rules, as to the . of liferent and hs, . 


; hare been already explained in Chap. II. Sea. Mn 
3. and what regards ſubſtitution, will fall more - 
naturally to be conſidered when we come to 
treat of Entails. What remains is to conſider 
What is to be done, when the obligation is in- 
tended not to be for the benefit of the obligee 
| himſelf, but for behoof of ſome other perſon. 
This properly belongs to the ſubject of truſts; 
we ſhall therefore here only make a few general 
| obſervations, leaving the matter to be more ful- es 
| ly treated in the Chapter of Truſt Deeds. 
The words commonly uſed in ſuch oblies- = 
| tions are, to A in truſt, and for the uſe and 
' behoof of B, his heirs, &. Here it A's heirs 
are not expreſſed in the obligation to him, the 
truſt is underſtood t to be perſonal to A, and to 


CG | endure | 
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endure only for the life of A. But before B can 
compel implement of the obligation, he muſt 
obtain a. decreet of declarator of the truſt a. 
gainſt the repreſentatives of A; and though by 
means of iuch proceſs he may at laſt get the 
right to the obligation eſtabliſhed in his perſon ; 
yet, becauſe, by the unayoidable delays of ſuch 
ſuit, the ſubject of the obligation may be in ha- 
zard of being loſt in the mean time by a ſuper- 
venient bankruptcy of the obligor, inſtead of 


veſting the truſt only in A, it is better to veſt it 
in A, and his heirs and aſſignees, who, upon 
the failure of A, may ſecure the performance 


| of the obligation. But if the truſt is given to 


more than one truſtee, it may be deviſed to 
adldknd ſurvivors or ſurvivor of the accep- 
5 tors, and to the denn and . of ſuch laſt 
- ſurvivor. OST Hh 
Ihough an z obligation, 3 to be in truſt, 
8 ad; for behoof of another perſon than the 
bobligee, may not be ſubject to the debts of the 


obligee, yet, as he has a full power of diſpoſal, 
: he may obtain implement of the obligation, and 


apply it to his own uſe, or to the uſe of his cre- 
diittors, unleſs legally interpelled by the obligor, : 
or the perſon for whoſe behoof the truſt is 
: granted. But this rule admits of ſome excep- 
tions; for inſtance, wherever fraud can be 


| aſcertained againſt the perſon who receives the 


5 benefit of the thing truſted, an action will be 
5 competent 
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competent againſt ſuch perſon, for repetition of 
what he has fraudulently received: But to qua- 
lify his fraud, it ſeems neceffary to prove that 
the perſon benefited was in the knowledge of 
the truſt, and that he actually received the 
thing truſted; ſuch as his recovering the money 
contained in an obligation, in conſequence of 
an aſſignment from the truſtee, either without 
any valuable conſideration, or in payment of a 
debt due by the truſtee to himſelf. In order 
the more effectually to prevent the effect of fuch  _ 
aſſignments, it may not be improper to ingroſs a 
declaration in the truſt deed, © that it ſhall not 
© be ſubject to the debts or deeds of the obli- 

<« gee, nor liable to be affected by —_— = 
the inſtance of any of his creditors.” This 
clauſe will be effectual, ſo far as to prevent bs 
direct application of the thing truſted to the | 
payment of the truſtees debts by aſſignment. | 8 
As an encouragement to a truſtee to accept 
of the truſt, it is uſual to inſert a declaration 
that he ſhall not be liable for omiſſions, but on- 
ly for his actual intromiſſions: But becauſe, | 
notwithſtanding ſuch declaration, a truſtee 
| ſhould be liable for all intromiſſions had by his 
factor, or others having commiſſion from him. 
This clauſe may be enlarged, ſo as to declare, 
that the truſtee ſhall not be liable for the re- 

6 ſponſibility of his factor, or for the faQor's 


* intromiſſons, 


outs. - 


* 
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2 intromiſſions, farther than that the factor ſhall 
ede habit and e reſponſal at the time of 
* his appointment.” 

The conditions of an obligation ought to fol- 
low the obligatory clauſe, and ought to be 
clearly expreſſed, according to the intention of 
parties. But, as ſome conditions are implied, 
though not expreſſed in the obligation, and o- 


thers, though expreſſed, have, by the deciſions 
 »o* the tvpreme courts, received an interpreta- 


ion different from the literal import and mean- 


ing of the words, the following obſervations 


may be of uſe. 


: Conditions may be 2 Hon the | reci- 
e tal of the obligation; for example, if the cauſe 
2M granting, as recited in the obligation, is ſome- 


- thing to be done or performed «Aman, 46, 


in confideration of granting the obligation, then 
ſuch obligation ſhall be ineffectual, until the 


obligee ſhall have performed his part. 


Conditions may allo be implied from the term : 
of payment, or of performance of an obliga- 
tion; for example, obligations preſtable at a 


term, which depends upon contingency, which 
may, or may never happen, are void, if ſuch 
_ contingency ſhall never exiſt ; ſuch as a bond 


payable upon the creditors marriage, or his at- 
| taining a certain age. It is otherwiſe where 


the term of implement is certain to happen, 


| though the time when, may not be certain in 
ſuch 


ve 
1 


8. T. 
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ſuch caſe, the obligation ſhall be effectual, al- 


though the obligee ſhall happen to die before 


the term ſtipulated for implement. 
Obligations granted as donations intuitu mor- 

oviſion by parents to chil- 

dren not delivered, imply a reſerved power in 


the obligor to alter or cancel them. 
Here it may be proper to obſerve“, that 
bonds of proviſion by a parent to children, 


. — 


made payable after the parent's death, though 


» t July 17 54. FR TR of Strachan againſt his | 
3 children ; Fac. Col. No. 109. 5 15 
+ 24th January 1724, 8 of Eaſter Ogle 1 5 
1 Home; z iſt January 1759, Creditors of Hunter 


againſt younger children ; ; Fac, Col. No. 


160. ;— 
N. Dowab' Inſtitutes. f 85 


good againſt the heir, will not entitle the chil- 

| dren to compete with the onerous creditors of 
the grantor. Upon this principle, that in ſuch 
caſe the children are deemed to be heirs of pro- 

Z viſion , and to repreſent the parent, and con- 

F ſequently to be liable to their parents debts. It 
is otherwiſe when the term of payment of the 
bond is ſo defined, as it may happen during the 
grantor's life, becauſe the grantor e cannot t have I 3 
an heir during his life. - 5 

Obligations granted intuitu matrimonii become 
void, in caſe ſuch marriage ſhall not happen, or 

$ that it ſhall be diffolved vithin year and day, 
| 8 without 
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without a living child, unleſs otherwiſe pro- 
vided. 


Conditions expreſſed in the obligation are 


various, according to the intention of the par. 
ties. In general, it is to be obſerved, that obli. 


gations dependent upon ſomething to be per- 
formed on the part of the obligee antecedent 


to the obligation, are not effectual, unleſs ſuch 


condition ſhall have been performed upon the 


part of the obligee. But obligations preſlable 
at a term certain, having only conditions an- 
nexed to them, of ſomething to be done or per- 
formed by the obligee, ſubſequent to the term - 
of payment, ſhall be effectual, although the 
conditions ſhall not. de — dy the * 
: ** „ oY 5 
| Unlawful l are void * . they 4s | 
| not void the obligation to which they are an- 
nexed: For example, a condition that the obli- 
| gee ſhall not marry, ſhall be ineffectual; but the 
obligation to which it is annexed, ſhall remain 
firm notwithſtanding f; ; and, even when the 
condition is lawful but unfavourable, ſuch as 
that the obligee ſhall not marry without conſent _ 
of certain friends, the judges will conſider of 
the rationality of the condition, and will give 
no more weight to it than what the court thinks | 
= reaſonable. Co 1 


LH 


* Erſkine 8 8 L 3. tit. 3. 


f Fountainhall's Deciſ. 2oth July 1688. Home; 
March 1622, Ford. | 


10 
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In mutual obligations between two or more 
perſons, it is an implied condition, that, in or- 


der to validate the obligation, both parties muſt 


perform their reſpective parts. Such obliga- 
tions are generally executed by way of contract: 
But, as the form and ſubſtance of contracts are 


various, according to the nature of the tranſac- 


tion, they ſhall be treated of ſeparately after- 


ward: 
Af r the conditions, fellows the * of | 


regiſtration, and then the teſting clauſe, both of 


which have been explained in Chap. III. Sect. 


III. and IV. of this Treatiſe. Fe 
Having explained the nature of. mba 2 | 
obligations, we ſhall defer entering on the ſub--— 
| jett of obligations which create a real burden 
on lands, houſes, and other realities, until e 
come to treat of real rights, and ſhall proceed | 
to explain the nature of perſonal contracts and . 


indentures, entered into by ſeveral parties: In 


treating of which we ſhall firſt give general di- 
rections for forming ſuch nth; and next pro- ens 
crod to ä . | To 


CH. 4A . . 


Of Contracts in General. 


| 18 ONTRACTS, of all other deeds, are 


leaſt tied down to any particular form. 
Some of them have a fixed ſtile ; but many of 


_them depend entirely upon the particular agree 
ment of parties. In theſe deeds, it is material 
not only to be accurate in expreſſing, with pre. 
_ eifion, the intention of parties, but alſo to ar- 
range the clauſes properly. In forming ſuch 
deeds, therefore, after taking down a minute of 


the articles agreed to, it will be proper, previous 


to the making of the draught, to make an a. 
bridgement of the clauſes, and to arrange them 
in their proper order; by this means the con- 

veyancer, having already a plan of his draught, 

will be ſecured from omitting any one article, 
and will be enabled to give his full attention to 


each article in its order. 


It was formerly uſual to bl all contracts 
with the place and date of executing them. But 
this being found inconvenient when there were 


many 


B. J. 
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tracts 

But 
were 

many) 


many parties contractors to ſign at different 
places, and of ſeveral dates. It has now become 


cuſtomary to begin thus: © It is contracted, 


« agreed, and finally ended between the par- 
« ties following, viz. A of. the firſt part, B of 

4e the ſecond part, and C of the third part, in 
c manner underwritten ; that is to ſay,” &c. 

The arrangement of the clauſes may be dif- 
ferent, according to the ſubject of each con- 
tract. In general, it will be proper that the 
names and deſignations of the parties contrac- 
tors be arranged according to the order of the 


contract; and if more parties than one are to 


be concerned in implement of any part of the 


contract, they ought to be joined together of _ 
one part. The ſeveral obligations upon each 


party ſhould be placed together, unleſs where, 
from ſome connection, they fall more naturally 
to be _ to ſome other of the . in 


the deed. 


There are OD contratts * which there are 


fixed forms; ; ſuch as contracts of marriage, of 
copartnery, of leaſe or tack, indentures of ap- N 


prentices, charter -· party for freight of ſhips, po- 
lices of inſurance, and ſubmiſſions for the de- 
termination of differences; of all theſe we ſhall 5 


treat Fey. 6 in \ their order. 
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SECTION L<- 
Of Perſonal Contracts of Marriage. 


CONTRACTS of marriage are of all others 
the moſt material, as they concern not only the 
parties themſelves, but alſo contain proviſt- 
ons for their poſterity. In this treaty, there. 

fore, the intereſts of the ſeveral parties ſhould 


be impartially conſidered. Without reſpect ta 
the ſhare of the ſtock contributed by each party, 


the benefit of the whole ſhould be attended to, 
by making equitable proviſions for the man 
and wife, and their iſſue, according to the joint 
eſtate, rank, and circumſtances of the contrac. 
tors; for i it is a matter paſt doubt, confirmed 
by long experience, that the more equitable the 
oe proviſions are made, the happier the par. 
ties will be who are to enjoy them. For ex- 


ample, if the man has a large eſtate, and the 
fortune of the woman is but ſmall, or perhaps 
1 nothing, the jointure to be provided to the 


wife ought to be in proportion to the eſtate and 


8 rank of the huſband, without regard to the h. 


dy's portion; becauſe it would be unreaſonable 


that a woman ſhould live i in affluence with her 


huſband, and be reduced to a poder. at his 
death: 


others 
ly the 
rovili- 
there. 
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death. For the ſame reaſon, if the lady's for- 
tune is large, and the eſtate of the huſband 
{mall, it would be unjuſt to proportion the la- 


dy's jointure to her fortune; for ſuch proviſion 


may ſtarve the iſſue of the marriage upon their 
father's death. 
The chief points to de conſidered i in che mar- 


riage treaty are: 


1. The eſtate of the man. 
2. The portion of the woman. 
3. The jointure to the woman, in the event 


ol her being a widow. 


4. The other proviſions to the wife, ſuch as 8 

a jointure-houſe t to live in, and houſehold- kur- 

niture. 2 e 15 
5 Proviſions to the children of ths marriage. 5 


There are alſo two other proviſions, which 
* ſometimes contained in a marriage - con- 


tract, but are often left to the proviſion of the 
law, viz. the wife's mournings, in the event of 
the huſband's death, and her maintenance to : 
the next term thereafter. _ E 


As the matrimonial contracts are uſually TY _ 
ecuted before marriage, the contract proceeds 


on a recital © of the parties having conceived 
n mutual affection for one another, and there- - 


fore do accept of one another as lawful 
* ſpouſes, and promiſe to ſolemnize the holy 
* bond of matrimony as foon as convenient.” - 


60 
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A poſt- nuptial contract proceeds on the reci. 
tal, That a marriage has been ſolemnized 


between the parties, without entering into a 


contract, and that they have now agreed to 
enter into a contract in manner and in term 
following.” 


The uſual proviſion of perſonal eſtates in a 
marriage-ſettlement, is by way of obligation 


on the man to provide, and to have in readi- 
neſs, a certain ſum of his own proper means 
and eſtate, and to conjoin the ſame with the 


portion of the woman, and to ware and lend 
out the whole upon land, or other perſonal 


20 or real ſecurity, and to take the rights and 


ſecurities thereof in favour of himſelf and his 
future ſpouſe in conjunct fee and liferent, in 
ſecurity allenarly to the wife of her jointure, 

and to the children of the marriage in fee; 
the children's money to be divided and pro- 
portioned by the huſband among them, as he 
„ ſhall think proper to appoint, by a writing 
„ under his hand, at any time of his life; and, 
„ failing ſuch diviſion, to be divided among the 
children equally, fhare and ſhare alike : And, 


in caſe any part of the money ſhall happen 
to be uplifted, the huſband is taken bound to 
reimply the money upon the like ſecyrity.” 

As this clauſe may be inconvenient to a mer- 


: chant, who, inſtead of laying out his money at 
intereſt, may EN it to better purpoſe on 


trade, 


A. — 


4 
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trade, it may be proper to — that, 
notwithſtanding the obligation to ſecure the 


money, it ſhall be in the hufband's power to 


lay it out in trade during the ſubſiſtence of the 
marriage. This proviſo cannot hurt the chil. 
dren, becauſe, if the money was laid out in 
terms of the obligation *, it would be in the 
power of the huſband, with conſent of his wife, 


to uplift it; and, upon the death of the huſ- 


band, the ſtock, though ſecured in terms of the 


obligation, would-be ſubjected to the huſband's 
debts; as the only title under which the chil. 
dren could claim the ſums provided to them, 
muſt be as heirs of proviſion to their father. 
It would be unreaſonable for a man to ſettle 
| his whole eſtate upon one child, eſpecially if a 
daughter, and to reſerve no power of providing 
children of a ſecond marriage. It is therefore 
- uſual, in the event of there being no iſſue male, 
and of the exiſtence of one, two, or more 
daughters, to make a reſtriction of the provi- 
| ſion to children. But this reſtriction is ſeldom | 
extended to ſons, although there ſeems to be 


the ſame reaſon for it, as in the cale of 


15 daughters, when the eſtate is in money. 


The proviſions to daughters are — 8 


= made payable at their attaining a certain age, 
© their * which ſhall firit ous. This = 


* d November 1735: Children of "Frog agailt 


_ tis Creditors. my 


1 


1s often attended with an inconvenience, by 
making the daughters independent of their fa; 
thers. But when there is more than one daugh. 
ter, fuch inconvenience is greatly leſſened by 


the power given to the father of proportioning 


the ſums provided to the daughters among 
them at his pleaſure. The proviſions to ſons 
are commonly made payable upon their attain. 


ing the age of twenty-one years compleat, or at 


the next term of Whitſunday or Martinmas af. 
ter their father's death, whichever of the ſaid 
terms ſhall laſt happen. The chief intention of 
both theſe proviſions is to ſecure the children of 


the marriage in the event t of: a Tecond — 
ol their R_ : 
The huſband is — . bound to all | 

ment, educate, and maintain the children of the 
marriage, according to their rank, until their 


proviſions ſhall become payable. 


I he jointure of the wife is uſually eſtabliſhes I 
Do by a perſonal obligation upon the huſband and 
| his heirs © to pay the wife a free annuity, at 
two terms in the year, Whitſunday and Mar- 
* tinmas, by equal portions, beginning the firſt 
5 <« term's payment thereof at the firſt term of 
Whitſunday or Martinmas that ſhall happen 
V aſter the huſband's death for the half year 
preceding, and fo forth yearly thereafter, at 
the ſaid two terms in the year, during the life 
DT of the wife, with A penalty for each term 3 
„ failure, 


B. 5 
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failure, and intereſt, of the annuity from and 


5 after the reſpective terms of payment: 
And as it is uſual to reſtrict the jointure in the 


event of the exiſtence of children of the mar- 
riage, a condition is commonly added to this 
clauſe, ** that in caſe there ſhall be children 
« exiſting at the diſſolution of the marriage, 


c then the wite's annuity ſhall be reſtricted to 


«. a lefler ſum, without prejudice to her to take 


„her full annuity upon the failure of all the 


« children, and the iſſue of their bodies.“ 


In ſome contracts there is a reſtriction of the 
jointure, upon the wife's entering into a ſecond 
marriage, which in ſome particular caſes may 
be reaſonable; but, when circumſtances will 
allow, it ſeems to be improper to reſtrict the 

F jointure, ſo as to debar the lady from a ſecond 
marriage: becauſe it often happens that ladies 
are left very young widows, and, in ſuch caſe, | 

_ reſtraints on marriage would be unreaſonable. 
At any rate, the widow's jointure ſhould be 
reſtricted during the exiſtence of the children 

ol che marriage, when the fund is ſmall. : 


Nute. The wards for the half year fm 
_ ately preceding, ſeem to be improper, as Ts 
they may give riſe to a diſpute as to the 
ceurrent term in which the lady dies, to 
| which ſhe has no right, the firſt half year 
| being paid per advance; and, by com- 
0 | „ 
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mon conſtruction, the liferent ceaſes: _ 
"ths term * the widow's — 


De eee 
wife takes half a year's annuity at the firſt term 
after her huſband's death, although by law ſhe 
has a title to be alimented until that term as one 
of her huſband's family. This is intended to 
prevent her contracting debt for her -aliment ; 
and it is extremely reaſonable ; becauſe, if ſhe 
ſhall die the day immediately preceding the 
term at which her annuity becomes due, ſhe 


thall take nothing for the half year then cur. 


1 2 make her jointure payable by advance. 


ſtock, the wife muſt rely upon her huſband's 


Ioint fortune of huſband and wife, although 


5 for the payment of the wife's annuity. 


rent; fo that one eee 


__ While matters ſtand upon the foot ofa 
general obligation, to ware and employ the 


perſonal obligation alone, for ſecurity of her 
jointure, and her other proviſions ; and it is in- 
_ deed natural that ſhe ſhould ſhare the good and 
bad fortune of her huſband, But when the 


_ perſonal, is too large to be employed i in trade, 

or when the circumſtances of parties can other- 

- wiſe admit of it, it apppears reaſonable that a 
certain ſhare of the fortune ſhould be ſecured 


The next proviſion to the wife is a diſpoſition 
; by the huſband of all or part of the houſehold- 
furniture, 


e , M ee denn — — —— U 
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furniture, free of all debts and incumbrances. 

The practice in former times was to diſpone to 

the wife the whole of the furniture, in cafe 

there ſhould be no children of the marriage; 

and the half thereof, in the event of the exiſt. 

ence of children at the diſſolution of the mar- 

nage. This method was attended with incon- 

veniencies, and therefore latterly the cuſtom has 

been either to provide a ſum to the wife in place 

of furniture, or to diſpone all the furniture to 

the wife, and to give the children of the mar- — 

nage a power of redemption for a ſum certain, 

within a time limited, which ought to be | 

very ſhort. The firſt of theſe methods i is the RO 

moſt eligible. _ „ 
The wife is by law l to be dd. „ 

to the firſt term after her huſband's death; and 

ſhe is alſo entitled to her r mournings. As this N 

is often the occaſion of diſputes, anxious parties 

ſometimes make proviſions for both of theſe in 

the contract of marriage. But ſuch clauſes ſeem 

to be altogether improper, becauſe the extent: 

of both theſe claims does not depend upon 

the circumſtances of parties when they enter : 

into the marriage, but upon their circum- 

ſtances at the period of the diſſolution of the 8 


marriage. The aliment is only a continua- 

tion of the right the wife has to be alimented, 
ſition as part of her huſband's family, while it is kept 
xt together, and therefore ought-to be proportion- 
ture, | 1 ed 
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ed to what it ſhould have been, had her huſband 
continued in life till the term; and the expenee 
ok mournings ought to be ſuitable to boy eſtate 
at the time of the huſband's death. : 
The wife, if ſhe ſurvives her Dudens is en- 
titled by law to a terce, or liferent of a third 
part of the lands in which her huſband died in. 
| feft. This claim is cut off by ſpecial ſtatute *, 
where the wife is particularly provided to a join. 
ture by the huſband, unleſs where the terce is 
ſpecially reſerved by the ſame deed. But there 
are other legal proviſtons which do not fall un. 
der the ſaid act, and to which the wife is entit- 


led on her ſurvivancy, notwithſtanding any con. 
 ____ _ ventral proviſion made in her favour ; ſuch as 2 
one i halt of her huſband's moveables, in caſe there are 
no children exiſting of the marriage at the time o 
the diſſolution thereof, or a third part thereof, in 


| caſe there are children exiſting; and if the wife 
dall predeceaſe her huſband, leaving no ifſue of 
the marriage, her executors will be entitled to 


one half of all the moveables. Theſe legal 
claims upon the huſband's eſtate would be un. 
reaſonable, where proper conventional provi- 


ſions are made to the wife in her contract of 

: marriage ; It is therefore uſual to ingroſs a pro- 
per diſcharge of all of them i in the contract of 
EX marriage. 5 „ 
; 1 5 


* Cha. IL, 1681, parl. 3. e 16. 
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As the wife during the marriage, and the 
children of the marriage, when infants, cannot 
ſue for implement of the ſeveral proviſions in 
their favour, without the conſent of the huſband 
and father, there is uſually ingroſſed in the con- 
tract a proviſion and declaration that execution 
| ſhall pals, at the inſtance of certain friends of the 
bride, or any one of them, for a an of 
theſe provifions. 

If the wife's portion i is in ready. money, the 
contract, on her part, generally declares that 
the portion is inſtantly paid, and the huſ- 
band grants receipt of it. In general, it is bet- | 
ter to take ſuch acknowledgement in the con- 


tract, even though it is not paid; becauſe the a 


contract, being a permanent writing, the obli- - 
gation for the tocher cannot be retired upon 


laid, which may occaſion law-ſuits. The uſual 
method, therefore, is to diſcharge the portion, - 

and to take a bond from the perſon liable in 
payment, which may be retired when —— 7 
: mented. = 5 


payment, and a diſcharge may be loſt or miſ- $2 


In many caſes, it it is alſo cates that the i = 


tended ſpouſes ſhall declare that the portion is 
accepted by them in full of all legitim, portion 


natural, executry, ſucceſſion, and all other 5 


claims competent to them againſt the father of 
the wife, or his repreſentatives, e his 
own good will allenarly. 


a 
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If the woman's portion conſiſts of bonds, or 
other ſecurities, theſe muſt be ſpecially aligned 
in the contract of marriage, or in a ſeparate 
deed relative to it; which, indeed, is better 
than to ingroſs it in the contract, as it prevents 
the trouble of regiſtering the contract, which 
might be required by the debtors on payment. 
| When the huſband's fortune is ſmall, it is 
cuſtomary to provide a certain ſhare of what 
ſhall be acquired during the marriage. This is 
called conqueſt. In ſuch proviſions, the eaſieſt 


way of aſcertaining the extent of the conqueſt is 
by a declaration in the contract of marriage, 


that whatever the huſband ſhall be worth at the 
diſſolution of the marriage over and above a 


certain ſum, ſhall be deemed conqueſt. | But as 


this clauſe is attended with many inconvenien- 
cies, it is now generally difuſed, and, inſtead 
thereof, a certain reaſonable ſum is contracted, 


| though the huſband be not worth it at the 


All proviſions in a contract of marriage, being 


made in contemplation of the marriage, be- 


come void, in caſe the marriage ſhall never be 
ſolemnized; they likewiſe become void, even 

| after the ſolemnization of the marriage, if it 

| ſhall happen to be diſſolved within year and day, 

_ unleſs a child of the marriage ſhall have been 


born alive, who has been heard to cry. To 
195 prevent any inconvenience which may ariſe from 
= this 
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this laſt circumſtance, there is ufually a clauſe | 

ingrolled. | in the contraQ, declaring that it ſhall j 

be effectual notwithſtanding ſuch diffolution, or | 

any law or practice to the contrary. 

I be contract concludes with the clauſe of re- 
giſtration, and the teſting clauſe. 

In general, the fathers of the parties cotitrac- 

tors are allo neceſſary parties to the contract, 
by becoming bound for implement of ſome of 

the proviſions. But it ſometimes happens, that | 
the fortunes of both the man and the woman Z = 
are independent of their parents'; in ſuch caſes, 1 | 

the ne are made conſenters mw and 1 not 3 _ 

" Thowgh parties by the nw are : bound. + ES... [ 

ſolemnize the marriage, yet either party mag 
reſile, rebus integris. This ſeldom happens, b 0e. 
ing very diſhonourable. But, whenever it does 

| happen, there lies an action of damages at tze 
inſtance of the party injured, again the panty ES 

nn - „ 5 


eren SECTION IL 
oi Contradts 'o partner. 


; 'To | WHEN two « or more ts agree to carry | 
from on a. joint trade or buſineſs, for a certain time, 


= "Mp managed, the time of the commencement and 
| duration of the copartnery, the amount of the 


partner, alſo the ſhare of profit ariſing from the 


8 Tuſtain, 


| be carried on, during the ſubſiſtence of the eo - 
pauartnery, particularly the keeping of the Ac- 


partner; in what manner his ſhare is to be al- 
certained; and whether his heirs are to conti- 
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it is neceſſary that the terms of their agreement 
fhould be properly aſcertained in writing. This 
zs called a contract of copartnery. As this deed 
muſt entirely depend upon the terms of agree. 
ment of parties, and the nature of the buſineſs 
to be carried on, the form of it muſt be adapt. 
ed to the circumſtances of each cafe. In gene- 
ral, after the uſual introduction, and inſerting 
the names and deſignations of the parties con- 
_ tractors, the natural arrangement ſeems to > be 
as follows. 
Ie, A recital of the intention of parties to 


carry on a joint trade or buſineſs, ſpecifying 
what, and under what name and firm it is to be 


1 ſtock and ſhare thereof, contributed by each 


trade to which each partner is to be entitled, 
and the ſhare of the "A and loſs he is to 


2d, The manner in - wh "A buſineſs i is to 


; counts and books, and by whom. 
za, What is to be done upon the death of 1 


nue or not to have an intereſt in the copartne- 
*. what 1 is to be done at the diſſolution of the 
yy 5 | company, 
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company, particularly in what manner the debts 
of the company are to be paid; and the partners 
relieved thereof; alſo in what manner the ſtock 


is to be divided, and the outſtanding debts due 


to the company are to be recovered. ; 
The words uſed for all theſe covenants are, 
It is covenanted and agreed ; which words of 


themſelves would not entitle parties to ſumma- 


ry diligence by horning for implement. There 
is, therefore, uſually added at the end oi the 
contract, an obligation on the parties to per- 


form all the ſeveral — under a pony, 
beſide performance. 1 


Though parties thus entering into a copart- | = 


nery, may, by the contract of copartnery, ſettle 
their ſeveral ſhares and intereſts in the compa- 
np, ſo far as may affect themſelves, with refpet 
to one another, yet, with regard to all other 
| perſons, each partner is liable, jointly and ſeve- ws 
rally, to all the debts of the company. If 
any of the partners ſhall withdraw from the 
company, during the ſubſiſtence of the copart- 
: nery, he ought, in ſome public manner, to int: 
mate it; for, as the company's credit is founded 
on the confidence had in all the partners joint. - 
lp, it were unjuſt if any partner ſhould with- 
draw without giving public notice. This no: 
tice is uſually given in England by advertiſe. 
ment in the London Gazette. In Scotland, 
ſuch notices have not been . authoriſed : * 


But | 


and confidence in one another; and, in the 
common tranſactions of the company, the deed 


1 ſum, ſhall be made without the conſent of all, 


effectual with regard to the parties themſelves, 
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But as the Edinburgh Evening Courant and 
Caledonian Mercury are appointed, by acts of 
ſederunt, for advertiſements of judicial fales, an 
advertiſement in any of theſe papers would 
probably vindicate fuch notice. At any rate, 
it is clear that the partner withdrawing either 
with, or without notice, is liable to all debts 
contracted by the company prior to his with- 
drawing from it. The identity of theſe debts, 
particularly in banking companies, = be dif. 
ficult to be aſcertained. 
From the nature of this contract the ſeveral 
partners muſt neceſſarily have a mutual truſt 


of each partner, under the firm of the company, 
is binding upon the whole. For that reaſon, 
and as a reſtraint from any abuſe which may be 
committed in conſequence of ſuch truſt, it is 
often provided, in the contract of copartnery, 
that no tranſaction which may exceed a certain 


or at leaſt of a certain number of the partners; 
and that no money ſhall be borrowed by bond, 
without conſent of all the partners, ſignified by 
their adhibiting their ſubſcriptions to ſuch 
| bonds. But though theſe proviſions may be 


| yet they are not good against creditors, par- 
ticularly the arſe, It may, however, be a doubt, 
whether 
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whether ſuch proviſion, with regard to bonds, 
becauſe it ſeems reaſonable, that bonds grant- 
ed under the firm of the company ſhould not, 
in any caſe, be effectual againſt partners, whoſe 
ſubſcription is not adhibited to the bond, tho”. 


| the debt for which the bond is granted may be 
made effectual againſt the company, upon ano- 


ther medium, namely, that the money was ap- 
plied for the uſe of the company. But, in that 
caſe, the onus probandi ſhould lie on the credi- 


tor, becauſe a private copartnery is not an in- 


corporated body: And though neceſſity, and 
the cuſtom of merchants, may authoriſe the 


ſigning of bills, and other mercantile tranſac- - 
tions by the firm of the company, yet bonds 
| being permanent ſecurities are of a different 


nature, and. require the ſolemnities of the 
law. This doctrine ſeems to be confirmed by 


the ſeveral acts of parliament, authoriſing par- SY 


ticular, perſons to borrow money, and ſign 


bonds, binding particular companies; of which - 
there is a late inſtance in the at 1 95 1 


Douglas and Heron bank. 2 
It is alſo often ee "OY that none of 4 ; 
partners, during the ſubſiſtence of the copart- 


| nery, ſhall carry on the ſame buſineſs or trade 


ſeparately ; and likewiſe, that they ſhall not 

come under any Cautionary obligations. The 

reaſon-of . theſe is . But though 
8 K 8 5 both 


pany ſhall ceaſe and determine; and his execu- 
tors ſhall be obliged to accept of his ſhare of 
| the ſtock and profits, according to the balance 
ſtruck and ſigned in the company 8 book, at the 


5 deceaſed, to continue their intereſt in the c0- 


74 Conflitution of Perſonal Rights. B. 


both theſe proviſions may entitle the other part. 
ners to an action againſt the offending partner, 
the firſt only will be effectual againſt ſtrangers; 

the ſecond will not have the effect to deprive 
the creditors of the benefit of the NR 
obligation. 
In many caſes, it may be deſtructive of the 
_ Intereſt of a company to diſcover their tranſac. 
tions to ſtrangers. 'To avoid this inconveni. 
_ ence, it is often provided, that, in the event of 
the death of a partner, his intereſt i in the com- 


term appointed by the contract, immediately 
5 preceding the partner” s death. Sometimes there 
is an option given to the executors of the 


partnery, but not to have any ſhare in the ma. 

nagement, and, in ſuch caſes, the executors are 
bound to accept of their ſhare of the profits, ac- 

cording to the figned balance to be annually 

ſtruck, and ingroſſed in the books, without ha- 
ving any privilege of examining particulars, 
until the final diſſolution of the company. 

Though both theſe caſes are attended with 
| inconveniencies, yet the firſt is ſafeſt to the ex- 
ecutor, becauſe the other may involve him 
in very * Even, in the firſt caſe 
be 


en v. 


he is not quite ſafe; becauſe, from the nature | 
of the buſineſs, he is liable to the debts con- 
traded by the company prior to the death of 
the partner, whom he repreſents. He therefore 
ought not only to get a liſt of the debts, and 
ſee that they are paid, but alio, in order to be 
ſecured àgainſt ſuch debts as may not then ap- 


pear, he ſhould have an obligation from the 


ſurviving partners to telieve him of all the debts 
of the company contracted prior to the death of 
the partner, to whom he is an executor. 

From theſe and other circumſtances, the ne- 
ceflity of keeping accurate and diſtin& books, 


and of balancing them annually on a day cer=a 
tain, is evident; and therefore proviſion ſhould 

be made that every tranſaction ſhall be properly 
entered; and that the books ſhall be kept by ons 


perſon, ſubje& nevertheleſs to be inſpected by 
all the partners, and that a general balance ſhall 


be made annually, on a certain day of the year, 
| and that a ſchedule thereof ſhall be ingroſſed in 


the books, and: ſigned ** each young” on : the - 


ſaid day. | 
It may be FR bued « on the « executor * 5 
partner deceaſed, if he ſnould be obliged to 3 


cept of the laſt balance, and loſe the benefit of 
the current year, which may be nearly expired 


at the death of the partner, and in which very 


conſiderable profits may have been made. But 
this is overbalanced * the e he has op 


76 Conſtitution of Perſunal Rights. 
gainſt fraud, and the benefit he takes from the 


accuracy of the ſchedule, which mult be ſup. 

_ paſed to have been made up and examined by 

all the partners, when they had no view of the 
death of any of them. 


partner in the company is ſuppoſed to end at 
the term preceding his death, it ſhould be de. 


 . rately kept, and regularly balanced, as abore 
mentioned, there will be little difficulty in clear- 


As, in this cafe, the intereſt of ha deceafing 


bi 
clared by the contract, that the ſum due to the af 
executor ſhould bear intereſt from that term; ¶ cc 
and that from that time the executor ſhould of 
neither take a ſhare of the profit, nor be liable 


do any part of the loſs of the company; and that di 
_  . the ſurviving partner ſhould relieve him of al a 
| payment of the debts of the company. te 


When the books of the company are accu- 


ing with the executors of the partners deceal- a 


entitled to an examination of the whole tran- = 
fſactions of the company, in order to aſcertan WM 
tte balance due to him; any proviſion in the p 
euontract to the contrary notwithftanding. 
It ſometimes happens, that a partner, willing 
to retire, quits the company, and, inſtead of ac- 
cepting a ſum in conſideration of his giving i 


5 up, takes the company bound to pay to him u x 
annual ſum out of their profits; in ſuch caſe, i 
the retiring partner hall continue to be liable 1 «x 


* 
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in the debts of che company, though contracted 
after his retiring, in reſpe& he retains a ſhare 


of the profits. At leaſt it was ſo found by Lord 
Mansfield, in a caſe of Robert Chriſtie, late 
of Glaſgow, tried in the King's Bench not ma- ; 


ny years ſince. 
Companies incorporated by charter, are ge- 


nerally regulated by the charter ; and a partner, 
after making a transference of his ſhare, is 


commonly underſtood to be, free from all debts 


of the company, as what has been paid in as his 
ſhare of the ſtock is preſumed to anſwer all theſe 
demands. But, if a company incorporated for 
a particular purpoſe, mentioned in the char= 
ter, ſhall deviate from that purpoſe, and en- 
ter into a different trade, then each partner 
who gives his conſent to carrying on ſuch trade 
| ſhall be liable to the debts of the company as in „„ 


a common copartnery. 


The chief things to be — firſt 


e of the copartnery, are, 


. bs The n the . . to the com- 


. Fn 


So The converting the a on 0 Ins. 7 
ready money; or, if this cannot be done, a , FOOD 


_ partition and valuation will be neceſlary. 


| mong the partner. 


4 The: younans or the debts due by the © com- ” 


© A divifion of the free remaining Rock Ol 


by For ” 


. 
— — > ® 


* 
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For all theſe matters ſpecial proviſions ſhout 
de made in the contract, particularly that, even 
after the diſſolution of the company, the firm 
may be uſed for recovering the debts due to the 
company, and that the right ſhall be veſted in 
the ſurviving partners, for behoof of the whole 
partners, ſubje& always to the company's debts, 
but not to be ſubject to the particular debts of 
the ſurvivors, in whom the right ſhould be de. 


clared to be veſted only in truſt, for the uſe and 
| behovof of the company. This I have always 


thought neceſſary, though I know the ſurviving 
partners frequently uſe the firm, without any 


ſuch authority; but, if objected to by a debtor, 
I. think the objection will be found relevant, 
becauſeall the partners have a Joint intereſt, and 
cConſequently their concurrence is neceſſary to 
a2 diſcharge. It is otherwiſe in a company cre- 
ated by a charter from the crown, or act of 
parliament; for there, a particular mode is 


laid down in the charter for regulating ſuits at 


their inſtance, or act — the company; 


and of executing their deeds. 
Io avoid all ſuits of law among the partners 


| themſelves, there is generally an obligation en- 
groſſed in the contract, binding all parties to 
ſubmit ſuch differences as may ariſe between 
them relative to the copartnery, to arbiters mu- 
tually to be choſen by the parties. Such ge- 


3 neral obligations often prove fruitleſs; and, for 


G. v. 


that reaſon, if one or more perſons can be agreed 
on, to whom the parties are willing to ſubmit 


their differences, it is better to inſert their names 
in the contract. As ſuch arbitration muſt 
neceſſarily ſubſiſt for a tract of time, and may 


de defeated by the death of any one of the ar- 
biters, if jointly named, it is proper, after the 


nomination of the arbiters, to add what fol- 


lows : Or to any number of them who ſhall 


accept, and to the ſurvivors or ſurvivor of ſuch 


« acceptors, with power to them finally to de- 


termine all differences which may ariſe from 
« time to time among the partners, relative to 

the ſubje& of the copartnery, and to give 

« furth one or more decreets-arbitral > SSR 
4 ferences ſhall occur; all which ſhall be 
© « effeftual and binding. not only on the” 
partners alive at the time and their heirs, 

« but alſo againſt the repreſentatives of ſuch 
partners as may be then dead, and that the 
death of any of the partners ſhall not vacate 

© the ſubmiſſion.” If parties da not chuſe to 

truſt to any one of the arbiters, in order to a- 
void the hazard of the ſubmiſſions falling by the 
death of ſome of the arbiters named, perſons 
who ſhall be in office at the time may be na- 
med; uch as dis Majeſty's en, Lord 


Provoſt of = , Dean of Guild of - 


for the time FOIL & c. Theſe offices, being | 
| fole bodies corporate, do always by ſue- 
| ceſhon, 


. Of Contraits if Charmer. 3g 


| SECT, 
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SECTION m. 
Of Tacks or Leaſes. 


A TACK is a contract by which the owners 
of lands, tenements, and heritages, grant the 
uſe of them to a tenant, for a term certain, in 
cConſideration of a certain rent or duty to be 
2 _ or performed hy the tenant. 
| In treating of this deed, we ſhall conſider, - 


X. The title of the leflor, and obligations in in- 
5 eumdent upon him. ; 
2. The right acquired by the lecke. and obli 
1 gations preſtable by him. 
And we ſhall thereafter fubjoin ſome few ob. 


5 ſervations on the whole. 


An owner of lands, before granting a 1 


dn ought to be regularly veſted and feiled 


| therein; otherwiſe, in the event of his death, 
5 abb may be revidered ineffectual, by a pro- 


ceſs of reduction at the inſtance of any perſon 


5 who may thereaſter acquire a real right to the ſub- 
jects let, provided fuch perſon does not repreſent 


N the leſſor, or take the premiſſes through him. 


But, though infeftment of the leſſor is teres | 
| fry to ſecure the leſſee againſt gov * 


ſors, and OY not + diving right from the 


leffor, yet the want of infeftment does not va- 
cate the leaſe, but the ſame ſhall be effectual not 


only againſt the leſſor himſelf, but alſo 


his heirs, and erery other Perlen claiming under ; 


his right. _ 
If 4 lefor's title is not ry a right of inheri- 


tance, but only temporary, ſuch as a right of 
liferent, a redeemable right, or a right of bene- | 
ice, ſuch perſons cannot grant a leaſe to enure 


beyond the term of their own right, unleſs au- 
thoriſed by ſpecial ſtatute ; as the clergy were 


ol old, during the eſtabliſhment of epilcopacy · EE 
when prelates and inferior elergymen were al. = 
lowed, with conſent of the patron, to let their 
benefices for a longer time, viz. prelates for 19 

| years, and the inferior clergy, for their n 

life, and five years thereafter. But the clergy . 

having now no right to draw their tithes, being 
only provided in a certain ſtipend, theſe ſeveral 
ſtatutes have now become obſolete; and mini- 
ſters have it only in their power to let their 
manſes and glebes, which leaſes muſt * 8 


terminate with their own lives. 


A leaſe by a tutor muſt neceſſarily | terminate 
vith his offs. . It is otherwiſe in the caſe of a 
minor; becauſe there the minor EY * GC 


3 TP TEN VI. 1594, 25 49g — 167, TY 


Jams VL. 1621 , ©. 16. 


1 
r * 


r 2 —— 


table proprietor of the lends let, the ordinary 
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the leaſe, and unleſs lefion is —— ſuch leaſe 
| ſhall be effeQtual. 


Factors and attornies have no power to lt 


| leaſes, unleſs ſpecially authoriſed. 


An owner of lands, though under a {tri 


_ entail, is deemed to be a fiar, and may, accor- 
ding to the modern deciſions of the 2 judges, uſe 
every act of property, in ſo far as he is not re- 
ſtrained by the entail ; and of conſequence, in 
ſuch caſe, he may grant a leaſe for any term of 
years, without diminution of the rental. Our 
_ anceſtors were of a different opinion from the 
preſent judges; for, inſtead of giving a liberal 


cConſtruction to the perſon's right, who poſſeſſed 
under an entail, they narrowed his Tight as 


much as poſſible, by enlarging 7 — 
clauſe to the utmoſt extent. 

In deſcribing the leſſor, it is uſual to ſet forth 

uu ble te grant the leaſe; ſuch as being heri. 


| words uſed in the grant are, To have ſet and 
4 in tack, and aſſedation let to the tenant,” & 


chere the term of commencement, and duration 


of the Teaſe, and the thing let, ſhould be accu- 


8 rately mentioned; and next, all the exceptions 


and reſervations ; after which, an abſolute war 
7 e of the leaſe is to be ingroſſed.) 
I.h he tenant of the other part, in add 


” « tion of the leaſe granted to him, binds and 


*  _ him to o pay the rent ys on, at two 
55 1 term 


2 


a A N n U 
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« terms in the year, Whitſunday and Martin- 
« mas, by equal portions, beginning the firſt 


« term's payment thereof at the term of Whit- 
« ſunday for the firſt half of — crop 


« and year ——, and the next term's pay- 
ment at Martinmas immediately thereafter, 
“ in full of the rent of the ſaid crop, and year 
« of „and ſo forth thereafter at the ſaid 
« two terms in the year, by equal portions, for 
« the whole crops and years of the tack.” The 


tenant is alſo uſually bound to uphold the 


houſes and fences during the term of the leaſe, 


and to leave the houſes in good tenantable con- 
dition, and the fences i in Da Ws at the 0 
end of the leaſe. 
| This laſt clauſe is uſually upon a : poidinl that yo 
the houſes and fences are in good order at the 
time of executing the leaſe ; but it often hap» 
pens they are not ſo ; in ſuch caſe, it is uſual 

to take the leſſor bound to put them in repair 


againſt a certain term. As ſuch clauſe in ge- 


neral is attended with many inconveniencies, 
and particularly affords the leſſee a conſtant ex- 

| cule for not paying his rent, if the leſſor ſhall 
either fail in performance, or ſhall neglect to 95 

get the leflee's diſcharge; it is therefore ſafeſt ei: 
ther to lay the reparations on the tenant, and 
give a certain allowance for it in money, or to 
compleat the repairs before his entry. But if 

that ſhould be W as foon as the 


repairs 
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repairs are done, a diſcharge « of the obligation 
to repair ſhould be ſigned by! the tenant on the 
| back of the leſſor's duplicate of the leaſe. _ | 
| The leaſe alſo uſually contains an obligation 
upon both parties mutually to perform their ſe. 
veral covenants to one another, under a penal. 
ty. 

I be terms of payment of the rents vary ac. 
cording to circumſtances. In graſs farms, the 
tenant is often taken bound to pay half a year's 
refit per advance at his entry, which is uſually at 
Whitſunday, and the next half year at Martin. 


maas thereafter. 


In farms coating of tillage and Pal the 


money rent is uſually made payable one half at 
1 Martinmas, immediately after ſeparation of the 


crop, and the other half at Whitſunday there · 


e after; and the entry to theſe farms is common: 
jp to the arable grounds at Michaelmas, or Mar. 


tinmas preceding the crop, to which the tenant 
is to have a right, and to the houſes and graſs 
crop at Whitſunday thereafter, This laſt is ex- 


wh tremely inconvenient, as the outgoing tenant 
may ſpoil the whole ſummer” 8  grals dn. be 
remores. 


— high 8 and hi farms, this i incon- 
2 venience is not much felt ; but in the low parts 
olf the country, where the cuſtom has become 
general of ſowing clover, and other graſs ſeeds, 

it were much better to make the entry * 
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graſs I at Candlemas. The only obſtruc- 
tion to this improvement is, that the term ot 


entry of the outgoing tenant having been Whit · 


ſunday, he cannot be removed ſooner. But this 


cuſtom may be reQified by taking the incoming 
tenant bound to remove at Candlemas, _ 


by his tack he is not to enter to the graſs until 


Whitſunday ; and by introducing this into every 
new leaſe, the cuſtom would become general. 
This would occaſion another alteration with re- 


ſpect to the houſes, the entry to which ſhould 


be at Candlemas, bath on account of the horſes 
and cattle, and the convenience of the farmer, 
who ſhould be reſident on the farm when he is => 
labouring the ground for the enſuing crop. 
A Indeed i it would be a general benefit, if, in the 
| low countries, where the moſt of the tenants 
| grounds are for tillage, the entry to the dwel- 
ling: houſes and ſtables were * from 
Whitſunday to Martinmas. 
The rent payable in grain is generally made 
ae between Chriſtmas and Candlemas, 
5 after reaping the crop and the kain in January, 
A A great part of the rents in Fife were for- 
merly made payable in grain. The landholder, 
when he received the grain, ſold it; and the 
common terms of payment of the price were 
Whitſunday and Lammas ; ſometimes Whit 
| ſunday and Martinmas or the fale, by equal 
M * unn che landholders have moſtly 


- I” 


"0 
* 4 
| 
"i 
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turned their rents to money ; and as the tenants 
are obliged to ſell their grain on truſt, as their 
landlords were in uſe to do, their rents are made 
payable at Whitſunday and Lammas, ſometimes 
Martinmas, in the year after reaping the crop, 
This cuſtom of poſtponing the payment of the 
rent is often attended with many other incon. 
veniencies, beſide the intermediate loſs, and 
the riſk of a total one, particularly in the caſe 
of an outgoing tenant, or a change of the pro- 
In every caſe, it is convenient to take the te- 
nant bound to pay intereſt for his rent, if not 


punctually paid when due; and though the in- 
tereſt may not always be rigorouſly. exacted, 
uch obligation is a ſpur to prompt payment. 
Indeed, it would often be beneficial to the land - 
lord to give the tenant an allowance of intereſt 
upon his advance of rent before the terms of 


payment, as it would prevent the farmer from 
riſking his money in fooliſh bargains, or loans, 
when it comes to his hand, before his rent falls 


PO due. 8 


— - entry to a nk of. a mill i is | uſually at 
Michaelmas or Martinmas, by which means the 
incoming tenant has the benefit of grinding the 

preceding crop. The rent of a mill ought, 


ES ; therefore, to be payable at the Whitſunday and 
Ll-ammas after the tenant's entry, when the whole 
ee. 8 of the nn. year is n or r 
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ginded : But as mills in the country are . 
ly let with lands, the terms of payment are 
commonly made at the ſame terms at which 
the rent of the lands are payable. 


Note. As ſometimes rents are agreed to be 
paid by advance, and as mill-rent is uſu- 
ally ſuppoſed to ariſe from the multure of 
the mill, when a purchaſer of lands has 

his entry aſcertained for a certain crop, 
a difficulty often occurs, with reſpect to 
the commencement of his right to ſuch 


rents. This may be avoided, by giving 
the purchaſer right to the whole rents that 


ſhall become due Ws; and ater 2 a Certain - 


Do term. : 


The right 3 by the leflee i is a a power aft = 
1 the ſubjects let, in ſuch manner as not | 
to waſte or deſtroy them, excepting in the cafe 

of mines and minerals, which by their nature 
cannot be uſed without waſte. It is, however, 

to be underſtood, that the tenant is to uſe the 

ſubje& let in the ordinary method; for inſtan« 

ce, if a dwelling houſe is let, the tenant is not | 

to convert it to a ſtable, or any other ule, by 5 


which a damage may ariſe to the leſſor. 


Though, by the cuſtom of the country, te- 
nants are in uſe to obſerve a certain order in 

| cropping their lands, and likewiſe to conſume 
their fodder on the ground, and to lay their 
whole manure on the lands, it is not clear 


that 


—— —— 
— — —— — — — 
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that a tenant ſhall be obliged to follow that 
practice, unleſs provided for in his leaſe. 

The general obligation on the tenant, to la. 
bour the lands according to the ordinary rung 
in the country, and not to run out the 8 
| extremely vague. 

Before the act of George U. in 1746 *, te. 
nants were uſually taken bound in n to 
perform all ſervices uſed and wont, which af. 
forded great opportunities of oppreſſion. By 

this flatute it is enacted, that ſuch ſervices ſhall 

be particularly mentioned in the leaſe, other. 

| wiſe the tenant ſhall not be bound to perform 

them. But ſervices to mills being excepted 

from this act, the general obligation for ſuch 

ſervices continues ſtill to be in force. 

Il̃᷑he leſſee, if not expreſsly barred by the leaſe = 

may alſo aſſign his right, or grant a ſub- leaſe to 


another perſon; and in general he may uſe the 
ubjecds let, either by himſelf, his aſſignee, ot 8 
| & fub-tenant, in every reaſonable way, excepting i 10 
1 in ſo far as he is reſtrained by the leaſe ; and; or 
| For that reaſon, when any reſtraints are intend- ow” 
dd to be put on the leſſee, ſuch reſtraints ought 5 
tobe ſpecially mentioned in the leaſe. m 
A As it is of great importance to the leſſor to 4 
nos have the ſubjects let poſſeſſed by good and pro- 1 
1 * — — and ſub- tenants are fre- tre 

| | oy 0 8 ; TO ws ad TR” . 


of certain crops. 


— 
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quently excluded by the leaſe, excepting ſuch 
afſignees or ſub-tenants as the leſſor ſhall agree 
to accept of. This exception ſeems to be unne- . 
ceſſary, it being always in the power of the leſ- 
for to conſent at any time to ſuch aſſignments 
or ſub-tacks ; it is therefore better to make the 
excluſion of aſſignees legal or conventional, and 
ſub tenants, ſimply, without the exception. 


But if ſuck exception is made, it will be pro- 


per to inſert a proviſo, that notwithſtanding ſuch 
conſent by the leſſor, the leſſee ſhall continue 

bound to perform the whole obligations in the 
leaſe ; and that it ſhall be lawful to the leſſor to 
ſue both the leſſee, and his aſſignees and ſub- te- 


| nants, jointly and ſeverally, for the rent, and 


for implement of the other obligations in the 
leaſe ; becauſe, if this clauſe is omitted, the leſ- 


for's acceptance of the aflignee will liberate the = 


In leaſes of | lands, it is ſometimes proper to 
reſtrain the leſſee in the management of his 
ground, with reſpect to his plowing and ſowing 


made with great judgment, otherwiſe the leflee 


may be diſabled trom reaping a proper benefit e 


from his ground, and even from i improving it, 
The ſeveral things to be performed by the par- . 


ties ought to be clearly and preciſely mention. 
ed; and the tenant ought to be ſtrictly Sd 
to per:orm his part of the covenant; and it 


M----.- © 8 


All ſuch reſtrairfs ſhould be + 
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ſhould be provided, that if he ſhall counterag 
what is ſpecially directed by the leaſe, ſuch as, 
if he ſhall plaugh lands which are directed by 
the leaſe to lie in graſs, or ſhall cut graſs for 
hay, which is directed to be paſtured, in ſuch 
caſes he ſhall be bound to pay a high additional 
rent for each acre ſo uſed, which is better than 
a penalty, becauſe, by ſuch clauſe, the claim of 
the leſſor is preciſely aſcertained, without the 
neceſſity of proving his —_ by the contra- 
vention. 

In this caſe, an option may be inſerted to the 


Bo 12 either to ſtop the tenant from contraveen. 
ing, or to ſuffer N to go on, and to exact the 
additional rent. 


Dy ä additional rent will 
not then be liable o reſtriction as a you$ 


. 


| fluices, going machinery, dam- heads, and aque- 


Aducts, to and from the mill, during the leaſe, 
and to leave them in good order at the expira- 
tion of it; and he is entitled to uſe the machi- 

5 nery in the ordinary way, but not to convert it 


to any other uſe than that for which it was let, 


| or to make an alteration 1 in the conſtruction of 
"he machinery. Of the other part, the leſſor 
ſhould be bound to uphold the building and 
| fixed work of the mill, which comprehends the 


under mill. ſtone, 25 


0 


In a leaſe a mitts: or as 1 the 
tenant is uſually taken bound to uphold the 
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In leaſes of coals; and other mines, many 
ſpecial Tovenants are neceſſary, with reſpect to 
the manner of working, according to cireum- 
ſtances. Theſe, however, ought to be made as 
few and as ſimple as the nature of the caſe will 
admit. One eſſential proviſion in every leaſe 
of mines, is to regulate the work, ſo as to 
preſerve the mines from falling in, by leaving 
proper ſupports, and to work the level, fo as ef- 
fectually to drain the mines to be worked, and 


Ch. V. 


not to render ſuch work impracticable, by wor- 


ing under level. The number of hands to be 
employed at one time ſhould alſo be aſcertain- 
ed, which will 3 the * of * . 
to be taken out. 5 : 


The leſſee, if in n af the TY hn; bs 9 . 


by ſpecial ſtatute *® ſecured againſt being aiſpoſ. 15 
ſeſſed during the term of his * even 1915 8 
purchaſer of . fy 


Tacks to wadſetters, to | ſubſiſt a after 1 5 


tion, are void by ſtatute +, unleſs the lands are 
let at the full rent or thereby. 


uſury. 


| As the firſt of the two ſtatutes laſt nd gives l SR REDS 
4 tenant, poſſeſſing by leaſe, an equal ſecurity yr 


wth a real infeftment; ; and as there i is no time 


limited ee 


james II. 1449, c. 18. 
f James Il. 1449, c. 1% | 


This ſtatute 5 
ſeems to have deen . e chiefly t to — GS 
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limited by the ſtatute for the endurance of ſuch 
leaſe, it is ſurpriſing that ſuch mode of eſtabliſh. 

ing a right to lands by leaſe has not been iutro- 
| duced in Scotland as it is in England, which 
would effectually deſtroy the _ effect of all 
aur records. 

In a queſtion laden his M: nieſty 8 Ae 
| and Frazer of Belldrum, concerning a leaſe of 
part of the forfeited eſtate of Lovat, which was 
granted for 999 years, and objected to on the 
part of the crown, upon account of the length 


of its endurance, the leaſe was ſuſtained by the 
| Houſe of Peers *, upon an appeal from the 


Lords of — who had "Won. a — 
5 judgment. 
In 1700, the Court of Seſſo on fallained i a tack 
for 1260 years f. 
judgments may be the means of introducing a 
very great alteration in our land rights, eſpeci. 


ally as a conveyance by leaſe is attended with 


much leſs expence than that of charter and in- 
feftment, and does not require a renewal at t the 


15 entry of an heir. 


Leſſees are ſecured in their pen even 


i  afier the expiration of their leaſe, if not warn- 


ed to remove 40 ye] 1 Jong the term of 
a  Whuſunday, 


* 0 1 758, King $ | Advocate agrinlt 
Fraſer, reverſed in 1759. ; 
'+ 27th June 1760, Irvine againk Knox, 
-I ManJo 3556 &-.3% 


In ſome future time theſe 
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Whitſunday, i in terms of the ſtatute of — 
Mary. 


From this laſt ſtatute, and mother act of 
James IV.“ it ſhould appear, that Whitſunday 
was the ordinary term of entry to lands at that 
time ; and by the laſt mentioned ſtatute, tenants 
of liferenters are ſecured of their poſſeſſion till 
the term of Whitſunday after the liferenter's 
death, and tenants of wadſetters until the term 
of Whitſunday after redemption. But though 
both theſe ſtatutes are ſtill in force, ſo far as to 
make warning neceſſary before Whitſunday, the 


term of removing is now generally regulated by <P 
the term of the tenant's entry: For inſtance, a 
tenant entering to the lands at Martinmas is not 
_ obliged to remove till Martinmas after the warn. 


' Tenants poſſeſſing by tacks for their own life, 
by parity of reaſon, ſhould be entitled to the E 


benefit of the ſtatute of James IV. though this is © 
not quite eſtabliſhed by deciſions. 1 
indeed, one deciſion t, which finds no neceſſit 
of warning, in a liferent tack ; but Mr Erſkine, 
in his Inſtitutes ſeems to doubt whether this 
deciſion proceeded on a general principle, or on | 
this ſpecialty, viz. that the tack was for a ſmall 
5 wy rent. * was | obſerved * the FO I 


1 that 
* 3 Iv. 1491, c. 26. 5 


= 23d February 1760, Tennent againk Tennent. 
F Erſk. Int. J. 2. tit. * 


There is, 
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that the defunct's leaſe being at an end by his 
death, his heir could not legally apprehend the 


poſſeſſion; and if he did, his poſſeſſion muſt be 


holden as an intruſion without a title. Both theſe 


| Points ſeem to have been argued in the caſe 


quoted. The deciſion finds that there is no 
need of a warning in this cafe, which ſeems to 
imply the ſpecialty. 
As the forms preſcribed by the act of a 
Mary are extremely troubleſome, it is uſual to 


take the leſſee bound in the leaſe, to remove at 
the expiration of it, without warning, or pro- 
ceſs of removing; and to make the matter ſtill 
— 1 caly, certain rules of proceeding in the 
removing of tenants are now eſtabliſhed „ by an 
act of ſederunt of the Court of Seſton „ by 
1 warning. in the uſual form has become 
985 unneceſſary. . 
By this laſt 8, is a tenant ſhall k be owing | 2 
full year's rent, the leſſor may obtain a decreet 

of the ſheriff to remove him, unleſs he ſhall pay 

| what rent is owing, and ſhall find caution for 
the punctual payment of his rent for five ſuc- | 
ceſſive crops thereafter, in caſe the leaſe ſhall : 


endure ſo long. 


In ſome leaſes, aw 18 an irritant proviſion 77 

In the leaſe, forfeiting the tenant's right, i in caſe 
| he ſhall ſuffer two or more terms rent to run in 

arrear. The Judges, 1 in proceſſes on this clauſe, 5 


have 


= Alf folums, 14th 8 RY 
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have ſuſtained the defence of an offer of imme - 
diate payment, as ſufficient to purge the irri- 
tancy. To obviate this, a clauſe may be made, 
declaring that the offer of payment after proceſs 
ſhall not void the irritancy ; but whether the 
judges would ſuſtain ſuch clauſe, on account 
of its rigour, 1s uncertain. | 
In order to facilitate the removal of a tenant, 8 
Lord Kaimes ſuggeſted a method which appa - 
rently would be effectual. He propoſed, that 
the leaſe ſhould be given for one year more 
than the term agreed on; that, for that year, a 
large rent ſhould be ſtipulated, with a privilege 
to the tenant to renounce the tack for that year, 
upon a previous notice of three or fix months. 
The additional rent may be made ſo large, that 
a tenant could have no temptation not to take 
the benefit of renouncing the tack for that year. 
When a leaſe is to endure fora great number 


of years, a power is ſometimes given to the le. 
ſee to ſhorten the time, and to quit his poſſeſſion _ 


at the end of a certain period, upon previous 


notice to be given to the leſſor. This 1 have 
always thought improper, unleſs the ſame power 
is given to the leſſor; and ſuch privilege ought 


ſometimes not to be granted to a leflee at any 


rate ; particularly in a leaſe, where, for the en- 
couragement of the leflee, he may be taken 
| bound to pay only a very ſmall rent for the firſt 


two or r three 1 of his leaſe. This often hap- 
BR 
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pens in leaſes of mines and minerals, and ſome. 
times, in ſuch caſes, the leſſee is allowed to 
leſs rent free. 

It is often difficult to aſcertain what may be 
an equivalent rent for mines: A certain ſhare 
of what is taken out ſeems to be the moſt rea- 
ſonable. But as, in ſome caſes, the tenant's 
view is not to work the mine, but to prevent 


ſome other perſon from working it, becauſe it 


might hurt another mine he is working at the 


time; to ſecure the leflor againſt this incon. 
venience, a part of the rent may be made cer. 


tain, and the remainder may be taken, by a cer- 


tain proportion of what is put out; or it may be 
made optional to the leſſor to take either a cer. 
ttan rent, or a certain proportion of the out. put. 

In both caſes, a method muſt be ſpecified for 


agſcertaining the quantity of what is put out; 
ſuch as the leſſee's cheque-books, or by the 


number of diggers and pickmen employed, &c. 


In all leaſes of lands for tillage, an obligation 
on the part of the leſſor, to furniſh the leſſee with 


2M dwelling- houſe, barn, and other neceſſary ol. 


ices, is implied, if not otherwiſe provided by 
the leaſe; and in leaſes of houſes within burgh, 
an obligation on the leſſor to keep the houſe 
wind and water tight, is alſo implied by cuſtom. 


hut as theſe implied obligations are founded on 


the preſumption that ſuch was the meaning of 
the parties at the time : of executing the leale, 
= 
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they may be defeated by circumſtances, which 


may infer a ſtronger preſumption to the contra- 
For inſtance, if A ſhall take in leaſe from 


B a parcel of lands, on which there are neither 
tare houſe, barn, or other offices, at the time of exe- 
cuting the leaſe, the preſumption is, that A takes 


the hazard of theſe inconveniencies, unleſs he 
takes B bound in the leaſe to build ſuch houſes 
to him. And likewiſe, if A becomes bound to 
pay a net rent, free of all deductions, and to 
take his hazard of all contingencies, if the 
houſes ſhall become altogether ruinous, B ſhall 
not be obliged to rebuild them. This was ſo 


cer- 
y be found in a caſe between the truſtees of the an- 
cer. nuitants of the York Building Company, and 


the leſſee of the eſtate of Fingaſk. Alſo, in. T 5 


If a leſſee is taken bound to pay all, or part | 
of his rent in kind, it is uſual to . 2M 


Put. 
d for another caſe between George Thomſon of RED | 
out; Shrewſbury, and William Caddell and { ns - | 
the leſſees of the eſtate of Grange. 3 


ation 


with nant to carry the grain payable to the leſſor to i 

y ol. the uſual place of ſale, or to any place of the e 
2d by like diſtance from the farm. The uſual terms _ TT il | 
argh, ot the delivery of the grain is betwixt Chriſtmas  - _ | 
houſe and Candlemas, after ſeparation of the crop: | 


In ſuch caſe, a proviſion ſhould be made, in caſe 

of not delivery, to pay a certain penalty for 

each undelivered boll ; or, in the option of the 3 

leſſor, to pay a certain price, which mi de . 
= ther 


ſtom. 


* 
they 
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ther ſettled at a medium price, or at ſo much 
above the fiars of the year for the time being, 
If a leflee is intended to be thirled to the le. 
ſor's mill, a ſpecial proviſion muſt be made for 
that purpoſe, and the leſſee ſhould be taken 
bound to pay the multures, and to perform fer. 
vices to the mill, uſed and wont. By this the 
multyres and ſervices will be regulated by cul. 
tom of the barony, or of the preceding tenant 
in the grounds let. 
In many baronies, tenants are * from 
brewing ale, or diſtilling ſpirits, and from bring. 


TE = ing in ſuch liquors from other baromes, or from 
keeping ale-houſes, or ſelling bread by retail; 


and, in ſuch caſes, they are uſually thirled to 
take their liquors and bread from a certain 


pbrewer or baker. All ſuch reſtraints and mo- 
nopolies are hurtful to the leſſor; for though, 


on that account, he may receive a high rent 
from the priyileged perſons, yet his other te. 


nants, in ſuch caſes, muſt be ſubjected to pay 


higher prices, and to be worſe ſerved, which mult 

leſſen the value of his other grounds: But if 
the leſſor ſhall inſiſt on this bondage, the fer. 
vitudes ſhould all be defined 1 in oY and diſtind 
| terms. Lots 


r 
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SECTION W. 


/ Indentures. 


| IN contracts between two or more parties, it 
is neceſſary for each party to have a duplicate 
of the deed. To prevent counterfeits, theſe 
duplicates uſed to be laid together, and indent- 
ed at top, by cutting them altogether, ſo as eack _ 
of the duplicates might be a check to the others. 
From this cuſtom, theſe deeds got the name of 
1ndentures. In England, all contracts are ſtill 
executed in this manner. In Scotland, this 
formality has been long ſince diſuſed ; and ſuch 
deeds en paſs under the name of con- 
„ "oP 
Contracts with apprentices id ſervants 6 1 2 
has retained- the name of indentures ; and, 
even in theſe, the form of OF is not pre. i 
ſerved. no ns LO 
As the chief intention of an kae be⸗ 5 
tween a maſter and his apprentice, is to oblige es 
: the apprentice faithfully to ſerve his maſter du. - 
ring a certain time; and of the other part, to 
' bind the maſter. to inſtru his apprentice in the 


knowledge of the n, or * in which 


be 


* 
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and calling of 
. from and after the date here. 
"on &c. 
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he is to ſerve, the mutual obligations are ex. 
tremely ſimple. The uſual words of introduc. 


tion to this deed are: This indenture made 


between A of the one part, and B of the o- 
ther part, witneſſeth, that the ſaid B has be. 


* come bound and obliged, as he hereby binds 
and obliges him, faithfully and truly, to ſerve 
the ſaid A as an apprentice in his vocation 
during the full ſpace 


As apprentices are generally under age, and 


as from the nature of the buſineſs, they muſt 
often have a conſiderable truſt, and may have 
it in their power, either by inadvertence, or 
from malice, to hurt their maſter, they are 
generally taken bound to ſobriety, and to obey 
their maſters orders in every thing lawful and 
| honeſt, and not to reveal their maſters ſecrets; 
and, as a further ſecurity to the maſter, a cau- 
tioner is uſually taken bound with the appren- 
tiee for his PO of his part of the in- 
__ denture. 


The maſter, on ** a ee the 


1 receipt of the apprentice fee, and diſcharges it; 
and, in conſideration thereof, becomes bound 
to inſtruct his apprentice in the knowledge of 
dis calling and buſineſs, to the utmoſt of his 
abilities, and capacity of his apprentice to 
learn. Both parties become bound to fulfil 


maſter. 3 3 
This duty is . by the commilicncrs of bh 
- 8 and is payable by the maſter of the ap- 
prentice. The indenture muſt be given in to 
the ſtamp- office to receive an additional ſtamp 

on account of this laſt duty, within fix months 

| of the date of the indenture, if it is executed in 
Scotland 1; and if the indenture is executed in 
* 5 mm time is allotted for giving in 


3 


Ch. v. Of Indentures. 5 0 : 


their ſeveral obligations, under a penalty ; and 


the deed concludes with a clauſe of regiſtration, 


and the common teſting clauſe, bearing the 
ſigning of this and the other duplicate, &c. + 
The term of endurance of the indenture va- 


ries according to the agreement of parties; and 


as, in moſt corporations and ſocieties, a certain 


term of years is requiſite to entitle the appren- 
tice to his freedom, the term of endurance is 


regulated accordingly. 
Beſide the ordinary ſtamp · duty on contracts , . 


a certain poundage is impoſed on indentures + 5 
apprentices, viz. ſixpence per pound of the ap- =. 
| prentice fee, if under L. 50, and one ſhilling in 
the pound, if the apprentice fee is L. 50, or a= 
bove it; and the indenture is — if not duly 
curred by the 725 


ſtamped f, beſides 2 penalty 


"Ea dns > Cas. 
+ Ibid. 5 39. & 49 
| | 8th Anne c. 9. f 37. & 38. 


— - — — 
— ——— — — 
2 — * 


— —— — _ . 
b ee —.ç—. — — 
——— IA oo — — a 


— — — — — —ũ—ä3•—ge — — —— — 
—— — — — — 


REY EYE I ICT TY CT 
- - <2 a4 > - 4 — ak 9 


104 


the indenture to be ſtamped, * to the 


_ diſtance from London. 


Money given to put out apprentices, either 


dy pariſhes or public charities, is not liable to 
this duty *. . 


This duty being impoſed « on the apprentice. 


fee, if no fee is paid with the apprentice, the 


additional ſtamp on the indenture i is not _ 
red. 


Indentures with ſervants are ſeldom uſed, 
excepting with ſuch as are to ſerve abroad in 
the plantations. The form of ſuch indenturez 


differs very little from that of apprentices ; the 
ſubſtance mult be varied — to the terms 
of the bargain. 
By a ſtatute of King William, i it is — f. 
8 that no perſon ſhall be tranſported out of the 
kingdom without his own conſent, given before 
A2 a judge, or by a legal ſentence, under the pain 
of wrongous impriſonment, &c. All inden. 
tures of ſervants to go abroad ought, therefore, 
do be certified by a magiſtrate, bearing the ap- 
pearance of the ſervant, in preſence of the ma- 
1 giſtrate, and his declaring his . to ell- 
er into the indenture. N 


SECT, 


* ech Anne, e. 8 
t William, 1701, e. 6. 
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SECTION v. 
Ja Charter: party for freight of a Ship. 


A CHARTER party for freight of a ſhip is a 


contract by which the owners, or maſter who 


fails the ſhip, of the one part, lets her out for a 
particular voyage to a merchant, in conſidera- 
tion of a freight to be paid by him. In forming 


this deed, the following particulars are to be 
_ conſidered in their order. 


1. The perſon who 1s to let the ſhip. e 
2. Ihe voyage to be performed, the time 


when, and conditions under which the fame is 8 
to be undertaken. 


. The perſon who hires the ſhip, and what is 


to * performed V him, and che __ to de = 
| Paid, 5 

With en to the firſt of theſe,” it is to be 5 

obſerved, that the ſhip may be let, either by the 


owners, or by the maſter who ſails her; the 
laſt is moſt common, and he is uſually deſigned 


„„ „„ mariner, maſter of a good | 
0 ſhip ©! or 1 called 


„ 


burthen about 
tons, now at HINT in 5 
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The deed may be introduced ber with the 
ordinary words of a contract, or thus, This 
„ charter party entered into between A of the 
4 one part, and B of the other part, witneſ. 
„ ſeth,” &c. After which are e inſerted the * 
ticular covenants thus: | 
fuhat the ſaid A maſter hath a and 
«to freight let, and by theſe preſents grants, and 
to freight lets the ſaid ſhip or veſſel, named 
nc lying in the harbour of 
* with the float-boats, and other appurtenances 
<« and apparelage, to the ſaid B, for the voyage 
herein after mentioned; and hereby binds 
and obliges him, his heirs, executors, and 


* ſucceſſors, to have the ſaid ſhip ready fitted, 


„ victualled, manned, and provided in all re- 
cc 


ſpects fitting for ſuch a ſhip and voyage, in 


the harbour of a gainſt the day 
8 of V and chere to remain and lie 


days, and to receive, and to take aboard 


MM all ſuch goods and merchandize as the faid. 
B hall load aboard of her; and from thence 
ct ſail directly to the port of and 
Within days after the ſhip's bl there, 
„to unload and deliver all her ſaid outward 
loading to and thereafter to load and 
. aboard of the ſaid ſhip in the ſaid . 
060 f all ſuch goods as the ſaid 5 
. ſhall load or tender to be loaden aboard of 


« her as much as can be ſtowed and carried in 


„ her, - 


Ch. v. Of « Charter-Paryy 


« apparel ; and, for that purpoſe, the ſaid 
« hereby binds and obliges him, and his fore- 


« ſaids, that the ſaid ſhip ſhall lie in the faid 
« harbour for the ſpace of days, after de- 


« livery of her outward cargo as aforeſaid ; 
« and as foon as the ſaid ſhip ſhall be laden and 


« diſpatched, the faid A binds and obliges him 
« and his foreſaids, to return with the faid ſhip 
«© and cargo directly to the ſaid port of and 


e within days after the ſhip's arrival there, 


| & to make a right diſcharge and delivery of all 
her homeward loading unto the ſaid B, his ex- 
« ecutors or aſſignees, and there to end and fi. 


e nith the ſaid intended voyage, wind and wea- 


| © ther, the dangers of the ſeas, and the reſtraints 


&* of Princes and rulers, always excepted : And, 
&« of the other part, the ſaid B hath hereby hi- 


« red the ſaid ſhip for the ſaid voyage, den . 
« outward and inward ; and, in conſideration 
| © thereof, hereby binds and obliges him, his 
* heirs and ſucceſſors, to put the ſaid outward 
Sas ** aboard the ſaid nb in the harbour of 
| « 7 | betwixt and and to cauſe un- 

. « load and receive the ſame at the ſaid port of 
as ſoon as the faid ſhip ſhall arrive 
e thereat ; ; and within days after ſuch de- 
« livery, to cauſe put the ſaid homeward cargo 
aboard the ſaid ſhip, and to receive the ſame 
upon her return to the ſaid port f and 


+ rs Ps 


tos 
« her, over and above her victuals, tackle, and 


_ — — — — — - 
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te 


"2M 
cc 


12 . M * 


in name of freight for the ſaid ſhip, and tha 


to make payment to the faid A, his heir, 
ſucceſſors, or aſſignees, of the ſum of 


at the terms following, viz. &c. &c. with in. 


* tereſt of the ſaid reſpective ſums from and af. 
ter the reſpeQive terms of payment during 


the not payment, with for each ton of 


the ſaid ſhip for primage, and for each 
+ day the ſaid ſhip ſhall be detained in ſaid har. 


bours in putting aboard, or delivery of the 
ſaid reſpective loadings, over and above the 
times ſpecified as aforeſaid : And alſo to pay 
to the ſaid maſter, and his foreſaids, average 


as accuſtomed, together with two-third parts 


of all port charges to grow due during the 


voyage; the other third part thereof to be 
paid by the maſter; and, laſtly,” (here inſen 


mutual obligation for a penalty, in caſe of 
2 as it is * in > other | con. 


Mu. The word primage f 1 a certain 


2 duty paid to the maſter and ſailors for 


lading the ſhip at letting out from a port, 
Average means what is paid for loſs ſul- 
tained by lightening the ſhip or otherwiſe, 
by ſtreſs of weather; for example, if i 


becomes neceſſary to throw goods over- 


board to lighten the ſhip, each perſon ha- · 


| ving goods on board mult pay a proper 
| tion of the lols, x 


pay 


ch. v. Of a Charter-Pariy. . Fe. 


If the owners of the ſhip are the parties con- 
tractors, they muſt be bound to provide a * 
per maſter for navigating the ſhip. 
| If the contract is made in the time of war, 

there is frequently added a condition that the 


ſhip ſhall ſail with convoy, which my alter the 
times of her filing. 
If the cargo conſiſts of liquids, the following 


clauſe is commonly added: And it is hereby 


declared and agreed between the parties, that 
« the ſaid maſter ſhall not be chargeable or an- 
« ſwerable with, or for any leakage of the ſaid 


ec other than ſuch leakage as ſhall happen 


4 by the ſaid maſter or ſhip's company, their 


ee ſtaving or breaking any of the ſaid barrels or 
* caſks, or by his or their fault or neglect in 


« ſtowing the ſame on board the ſaid ſhip.” 


It is uſual to ſpecify what kind of goods the 
| cargo is to conſiſt of, and many particulars of 
the bargain may be varied according to the na- 
ture of the voyage; for inſtance, many ſpecial- 
ties are neceſſary in a charter-party for a Guinea 
voyage, where the ſhip muſt remain on the coaſt 
ſome time, until ſhe get her full number of 
laves : There the freight will alſo be different, 
according to the number of ſlaves who muſt be 
maintained, &c. and if the maſter is to act as 
ſupercargo, and to purchaſe the ſlaves, other 
covenants will be necellary with reſpect to him. 
3 If 


8 
. — — 
2 


If the voyage ſhall be deviated ak and the 
ſhipmaſter, at the deſire of the freighter, ſhall 
g0 to another port than that mentioned in the 
charter - party, the contract by implication be. 
comes void, and a new bargain ſhould be made. 


Sometimes this variation of the voyage is men. 


_ tioned in the contract, to be in the option of the 
freighter; in ſuch caſe, ſpecial proviſions ſhould 
be made for it. 

The ſhipmaſter being obliged to perform the 
voyage, if the ſhip is loſt, no freight is due, ex 
cepting for ſuch part of the voyage as hay e 
performed; for inſtance, if the outward cargo 
has been delivered, and the ſhip has been loſt in 
returning home, the freight for the voyage out. 
ward is exigible, but not for the homeward voy. 

age. The ſame rule applies with reſpect to the 
| failors wages, which is hard on them. 


hat the merchant may know how much the 
3 ſhip can carry, the. tonnage is generally men 
_ tioned. In this contract, indeed, this becomes 


abſolutely neceflary, when A * is FIG K 
_the _ 


Ee SECT, 


cr 


SECTION . 
Policies of Inſurance, 


THOUGH inſurance by its nature is a kind of 
contract, yet the policy or writing paſſed upon 
it is only figned by one of the parties, namely 


| the inſurer, who is generally called an under. 


writer. The party inſured performs his part of 


the covenant, by the immediate payment of the 


premium. 


._ .- Theie inſurances are foals made by brokers, | 

| who are ſuppoſed to know the characters of the 

g inſurers, though they are frequently miſtaken. 
Ships and their cargoes were antiently the 
moſt ordinary ſubje& of inſurance, as being 


moſt liable to accidents ; but latterly every 


thing has been * — of * * 
even life itſelf. FE Os 
The form + a policy of inſurance is ; well NY 
known. What is moſt material to be aſcertain. 

ed, is the premium to be paid for the inſurance * = 
the hazard to be inſured ; the time of the en- 
durance of the riſk, and the loſs to be paid, 

when 1 it happens. All theſe ſhould be * e 


larly 


tr Conflitution of Perſonal Rights. 
larly mentioned in this bargain. There is often 
"Ship 


is, inſuring a ſecond time what has been former. 
ly inſured, excepting where the former inſurer 


1 ful by ſtatute . It 1s alfo provided by this ſta. 


a proviſion made of a part of the premium to be 
ang ach in caſe A oP performs her voyage in 


Inſurances on u ſhips and cargoes, where the 
inſured has no intereſt, and re-aflurance, that 


is bankrupt or dead, are declared to be unlaw. 


| tute, that, when money is lent on a ſhip or cargo 3 
trading to the Eaſt Indies, upon bottomry or men 
reſpondentia, and is inſured both by borrower 81 
and lender, the lender alone ſhall have a right mite 
to be inſured for the money lent, and the bor. 4 
tower ſhall (in caſe of a loſs) recover f no more ſubj 
upon any inſurance than the ſurplus of his pro- that 
perty, above the value of bis ee or re. caſe 
ſpondontia bond. 3 the 
As inſurance in its firſt Ee was ; entire- 1 
ly mercantile, the policy is not ſo contrived as nall 
to entitle the inſured to ſummary diligence, but WW tim 
1 only to a right of action, it is the intereſt of yer 
the inſurer to keep good faith, and that makes bec 
the recovery eaſy to the inſured, eſpecially in tua 
England, and other trading countries, where the to l 

| loſs is uſually —— 2 an 1 arbitrs 

55 don. N | 
1 s E c 1 


2 3 It. e. 37. | 
9 Blackſtone” $ Commentaries vol. II. - 405 & . 


in SECTION vn. 


the e : 
hat / Submiſſions. 
aer. e ae 


to arbiters, and obliging themſelves to imple- 
ment what ſhall be decreed by the arbiters. 

Submiſhons are either general, or ſpecially li- 
mited to particular ſubjects. 


107 ſubjects do fall under a general ſubmiſſion, yet 
pro- that is not to be relied on; it is ſafer, in ſuch 


the ſubmiſſion. 


times by deed * ; both of theſe, by their nature, 


| * Backfiage' Comment, vol Lp 6 


A SUBMISSION is a contract between two or 
more parties, agreeing to ſubmit their differences 


Though it has been adjudged that heritable 


caſes, particularly to mention thoſe matters in LE, L 


_ Submiſhons to arbitration is England . . 
ade ah to be made, ſometimes by word, ſome- 


| were — to be revocable: Afterwards ie 
became a practice for parties to enter into mu- ; 

tual bonds for ſums of money, under condition 

to ſtand to the award, or arbitration, of the ar- 
bitrators therein named. It ſhould ſeem that 

there was difficulty in making ſuch bonds effec- 


-_— in the court where the rule is made for the ſub- 


5 of ending matters, are the ſpeedieſt and molt 
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tual at common law; for, by an Engliſh ſtatute 
of William III. it was enacted ®, that parties 
who deſire to end any controverſy, (for which 
there is no other remedy but by perſonal action 
or ſuit in equity,) may agree that their ſubmiſ- 
fion of the ſuit to arbitration, or umpirage, ſhall 
| be made a rule of any of the King's courts of 
records; and, after ſuch rule made, parties dil. 
obeying the award, ——— 
ed as for a contempt of the court; (i. e. the 
| fame execution ſhall paſs wal them a. on a 
decree of the court.) 
I dis ſtatute extends only to perſonal claims 
therefore lands do not fall under it: Yet Judge 
Blackſtone ſays, An arbitrator 4 gp 2 
| © ward a conveyance or releaſe of lands.” One 
5 ſhould, however, be apt to think that can only 
| happen where that _s *. is gon by 
7 the partie. 
Awards by the ald fatute may be ſet at 
for corruption, miſbehaviour, or undue practice 
of the arbitrators; provided complaint be made 


miſſion, before the laſt day of the next tern 
aſter the arbitration is publiſhed. | 
| Submiſſions, where both parties are Ades 


— effeftual means of bringing them to an flue: 
5 : Ce 


* than wen William, 1698, e. 25. 


But when any one of the parties wiſh to have 
the matter protracted, an arbiter is very unwil- 


which ordinarily is for one year, by leaving the 


effectual, either by the death of one of the par- 


preſsly otherwiſe provided; and therefore ſuch 
proviſion is proper to be ingroſſed in the ſub- 
miſſion, eſpecially with reſpe& to the eventual 


the arbiters, by giving a power to the ſurvivors 


diviſion of run-rig lands, commonty, &c. or in 


creditors, 8 


8 it is 5 better to have him named in the ſub- 
F miſſion, 


c. v. Of Submit... 1173 


ling to proceed, and ſubmiſſions very often, in 
that caſe, are uſed only as a pretence for delay. 
To prevent this inconveniency, ſubmiſſions are 
uſually limited as to the time of their endurance, 


day and the month both blank, and ſubjoining 
the word next. But, even during the term li- 
mited, a ſubmiſſion will expire and become in- 


ties, or of one of the arbitrators, unleſs it is ex- 


death of any of the parties ſubmitting. This 
may be alſo done with reſpect to the death of 


or ſurvivor to decide; and, in many caſes, this 
is both neceſſary and convenient; ſuch as in a 


truſts for creditors, which contain a ſubmiſſion im 
for aſcertaining the debts, and ranking of the 2 


One or more arbiters may be named b we 
parties. The moſt uſual method is, that both 
parties name one arbiter, with power to the ar- 
biters, in caſe of variance or difference, to name 
an overſman. If parties can agree to an overſ- 


il 
{ | 
| : 
. 

| 


— q ̃ —— — ů 
% ; . 


114 Conſtitution of Perſonal Rightt. B. I. 
miſſion, than to leave it to the arbiters, who 


miſſion may thereby prove abortive. 


of probation by writ, oath of party, or other. 
_ wiſe, and to give furth and pronounce their fi. 
nal ſentence and decreet-arbitral. If the ſub. 
miſſion is general; of all claims and differences 
between the parties, ſuch powers are underſtood 
to imply that all the mutual diſputes muſt be de. 

| termined, and that the arbiters cannot pro. 
nounce a ſentence in part. To remedy this, it 


more decreets, according to circumſtances. 


prorogate the ſubmiſſion, from time to time, 

as occaſion ſhall require. If theſe prorogations 

are firſt made within the time limited, and al. 

terwards regularly continued during the running 

b, the prorogations reſpectively, they will have 

| the effect to keep the ſubmiſſion in force; but i 

neglected to be prorogated in that manner, the 

ſubmiſſion expires, though this defect may be 

ſupplied at any time by the 8 of the 
pati ſubmitters. 


3 | 1 arbiters ſuffer a ſubmiſſion to expire, 
wirhout giving a decreet, whereby every thing 


may differ as to the nomination, and the ſub. 


The powers uſually given to arbiters are to 
hear parties, receive their claims, take all manner 


has of late been uſual to inſert a particular 
clauſe, to enable the arbiters to give one or 


In moſt cafes, arbiters are empowered to 


It often happens that, after many proceeding 


done 


done becomes of no effect. To remedy this, it 
1s proper to ingroſs a proviſion and declaration 
in the ſubmiſſion, that proofs taken by the ar- 


| holden by the parties to be equally good, and 
ſhall bear equal faith in all courts of law as 1 
they were taken by any of the judges. 

It is uſual for arbiters to grant commiſſion for 


decreet-arbitral, no objection ariſes to ſuch 
proof, becauſe none of the proceedings enter 
the decreet; and parties by the ſubmiſſion are 


taken bound to implement the decree. But 


when ſuch proofs are to be uſed in a court of 
the arbiter had no power of delegation ; it may 


to the arbiters by the ſubmiſſion. 


| deciſion of the overſman may be voided. 
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biters, in the courſe of the ſubmiſhon, ſhall be 


taking proof. When matters are ended by a | 


law, it may be objected to on this ground, that 
therefore be proper to give ſuch ſpecial power 


When an overſman is named in the ſubmiſ. 

' ſion, with power to determine, in caſe of diffe- 
rence between the arbiters, it is neceſſary to aſ- 
certain the exiſtence of ſuch difference, by a 

_ writing ſigned by the arbiters ; otherwiſe the — 


I! parties ſhall agree to name an overſman in 

the ſubmiſſion, inſtead of confining his powers 

ol determination to the contingency of difference 

between the arbiters, it would be more effectual, 

if an alternative were inſert, viz. © if the arbi- 

* ters: s thall er, or in cale they ſhall not ſign, 
| | : 66 and 


— K oe Sa nd 
_ 
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and give furth a final decreet-arbicral betwixt 


66 
66 


« decreet in the ſame manner as the other ar. 
".* haners,” ac 


ters, in conſequence of powers given them by 


in opinion, and therefore they ſubmit and re. 


man. Ibis reference may be made on the back 


muſt be regularly teſted and witneſſed. 


DD there follows a clauſe, ©* binding parties mutu. 
ally to implement what ſhall be decerned by 
4: whe aer, under a penalty, beſides perform. 

6 ance.” And the ſubmiſſion ſhould contain a 
clauſe of regiſtration of the ſubmiſſion and de. 

cereets. arbitral to follow thereon, for preſerva- 
tion, and, if need be, for execution; and end | 

: - wah a teſting clauſe in common 8 


5 F uch ſpeciality ſhould be fully recited in the ſub- 
miſſion, before the ſubmitting claufe. This 
makes the ſubmitting clauſe clear and diſtinct; 


B. 


and a day certain, then, and in either of theſe 
caſes, the overſman ſhall have full power to 
proceed by himſelf alone, to examine the 
claims, and to take proof, and give forth his 


cc 


The nomination of an overſman by the arbi. 


the ſubmiſhon, proceeds on a recital of their 
power of nomination, and their having differed 


fer the whole matter to be decided by the overſ. 


of the ſubmiffion, or on a paper apart, which 
regularly ſhould be ſtamped ; at any rate, it 


After the ſeveral powers given to the arbiter, 


When the ſubmiſſion is for a ſpecial wk 


| and 


„ Of Submiſſions, 3.2 
and the application of the powers to be given 
to the arbiters will then naturally follow. But 
if, inſtead of this, the fact which gives rife to 


clauſe, the clauſe will often be obſcure, and 
liable to miſconſtruction. 


SECTION VII. 


Of Decreets-Arbural. 


back | NT EW 
hich A Decreet-arbitral is a ſentence and judg- 
2 Bt ment of an arbiter, proceeding on a ſubmiſhon 3 


between two or more parties. 
It will naturally occur, that, before giving 


the ſpeciality ſhall be ingroſſed in the ſubmitting 


fuch judgment, the arbiter muſt be fully 1w= 
ſtructed as to the nature and juſtice of the ſev e. 
ral claims; and therefore, after reciting the ſub- 
miſſion which gives the powers to determine, 
the decreet proceeds upon a recital « of the ar- 

« hiters having conſidered the mutual claims 
„and anſwers, and having heard parties or 
their agents thereon ; and that he is well and 

Re ripely adviſed on the whole matter ; and that 

having God and a good conſcience before his 
eyes, he gives forth his decreet, &c. The 

aſt port of the introduction. is abſolutely neceſ. 


fary, 1 


1 decreet, inſtead of the date of the ſubmiſſion, 


1 cerned, is * —— as being wire 


- hs grounds mentioned, and being of their na- 
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ſary, and is conſtantly engroſſęd. 1 ſeems to 
de of the nature of an oath by the arbiter to do 
juſtice. 
By the act of regulations oh g*, « the Lords 
of Seſſion are diſcharged to ſuſtain reduQiong 
e of decreets-arbitral, proceeding upon a ſub. 
„„ ſcribed ſubmiſſion, at the inſtance of either 
of the parties ſubmitters, upon any cauſe or 

* reaſon whatſoever, unleſs that of corruption, 
e bribery, or falſehood, to be alledged againſt 
5 his 6 who pronounced the 
© ſame.” | 

| Notwithſtanding this ſtatute, a apdiind 
are reducible upon account of nullity either in 
| the ſubmiſſion or decreet. For example, if a 
| ſubmiſſion or decreet is not properly ſigned, or 
if an arbiter ſhall exceed his powers, even 
though ſuch exceſs may be flight ; ſuch as a 
decerniture ordaining parties to grant mutual 
diſcharges of all claims prior to the date of the 


i reduction < on | ether of cheſe e is com- 


. petent. 5 
A 1 in . a . —_ 


ty than that contained in the ſubmiſſion is de. 


dvires. 
N Da bd not being reducible but upon 


Act of Regulations, 1695, 25. 
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ture final, it is unneceſſary to preſerve any of 


ring the dependence of the ſubmiſhon ; and in- 
deed it is better to deſtroy them, after the final 
decreet is ſigned, as the preſervation of them 
can only afford arguments for litigation. For 
the ſame reaſon, it is proper that the decreet be 
ſhort, without mentioning the reaſons and mo- 
tives which may have duced the arbiter to 
ive the judgment. 

Though the prorogations of the fabariGon 
by the arbiters, and the decreet-arbitral, are in 
ſome ſenſe judicial proceedings, yet they muſt 
be teſted and executed in the fame manner as 
any other writing, and ſhould all be recorded 
wich the ſubmiſſion. 
Decreets-arbitral are often written on the = 
back of the ſubmiſſion : But though the gene- 


ſuſtain ſuch decreets, yet it appears to be a con- 


every deed written on the back of, or on the 


it, mult receive a new ſtamp, and : an additional . 
* muſt be you for 1 HD 


the minutes of proceeding or proofs taken, du- 


rality of the practice may induce the judges to 
travention of the ſtamped acts. In England, : 


fame ſheet of paper, or {kin of parchment, with 
another deed, though intimately connected with 
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, W 


Of Commiſſions, and Letters of 
"PO" and Attorney. 


"HEN a perſon from abſence, or other 
reaſons, cannot tranſact his own bu- 
ſineſs, it is uſual to grant commiſſion to another 


to act for him. Such commiſſions in Scotland 
re called letters of factory; in England letters 
of attorney. The grantor of the commiſſion is 


named the conſtituent; the grantee is called the 
commiſſioner, factor, or attorney. 

Ĩhe grantor's title to give the commiſſion is 

2 5 uſually apparent ; but if not ſo, his title ſhould | 

— be recited in the commiſſion. . 8 

A commiſſion to two, or more 1 re- 


5 quires the concurrence of all the commiſſioners 
in every deed to be granted by them, unleſs o- 


therwiſe provided i in the commiſſion, either by 
inſtituting a quorum, or by empowering chen 4 
to act jointly and nen, _ : 

Commiſſion | 
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Commiſſions may either be general, for ma- 
naging all the conſtituent” 8 affairs, 0 or _ a ſpe- 
cial purpoſe. 


General commiſſions are only underſtood to 
comprehend ordinary acts of adminiſtration ; 
that deſcription ought to be ſpecified ; ſuch 
as the granting of tacks, removing tenants, en- 
pointing ſub- factors, &c. 

In a ſpecial commiſſion, for a particular pur- 
ſhould be accurately deſcribed. This will be 
done with more preciſion, if the commiſſion thall 


recite the facts which are the occaſion of it. 


bonds, binding the conſtituent, is hazardous, 


given, the reſtriction will have no bad effect, as 


mount of the ſecurities given from the records. 


ed bor uy other purpoſe of a gn. nature, 


and therefore every thing not falling under 


tering vaſſals, granting aſſignations, ſale or pur- 
chaſe of lands, ſubſcribing nn, or * 


pole, the powers intended to be given by it 


A commiſſion to borrow money, and to grant 8 


for, if reſtricted to a particular ainount, a cre- 
ditor will ſcruple to lend, becauſe he can have no 
certainty that the commiſſioner has not already 
borrowed to the full amount, and if there is no 
reſtriction in the commiſſion, it is a very great 
truſt, When heritable fecurity only, is to be 


the creditor may eaſily be aſcertained of the a- 


When a commiſſion is intended to comps >. 
hend a power of borrowing money, or if grant- 3 


. 3 
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it ſhould not contain a recital of an inductiye 
| cauſe of granting, which may give riſe to queſ. 
tions : For example, if a commiſſion ſhall pro. 
ceed on a recital that the grantor is going a. 
broad, and that, during his abſence, it is necef. 
ſary to name a commiſſioner, a doubt may ariſe 
whether the commiſſion ſhall ſubſiſt after the 
return of the grantor ; and if not, upon whom 
the burthen of the proof of abſence, or return, 
will lie. Whether the doubt is well founded 
or not, the effect will be the lame, and will pre. 
vent the procuring of the loan. 
Commiſſions to borrow money ſhould con. 
| tain a power to grant bonds, obliging the con- 
ſtituent to pay; and, if real ſecurity is intend. 
ei, 3 ſpecial ome ſhould * = for that 


. purpoſe. 


Commiſſions, containing powers to a 


maoney, and to give obligations, in name of the 


_ grantor, for repayment, or for performance of 


any thing preſtable by the conſtituent, ſhould 
contain a declaration, that ſummary diligence 
|  fhall paſs upon ſuch obligation againſt the con- 
ſtituent; and to make that effectual, the clauſe 


ol regiſtration in the commiſſion may contain 2 

_ conſent to the regiſtration of all obligations to 

be granted by the commiſſioner, binding hit 

cCionſtituent, to the effect that letters of horning, 

Kc. may be directed thereon * the conſt 
n, Kc. 


ve 
iel. 
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I have never ſeen ſuch clauſe, but I think it 


will be effeQtual, being analagous to as of re- 
— of decreets · arbitral. 


One who accepts a deed executed by a 
commilorier, ſhould either be poſſeſſed of the 
commiſſion, or an extract of it. In ordinary 
caſes this is not required, if the commiſſion is 
regiſtered, it being eaſily ſupplied from the re- 
cord. But, in matters of conſequence, it is ne- 
ceſſary, or, if not done, an obligation to make 
it furthcoming under a penalty ſhould be in · 
pales? in the deed. . 

commiſſions terminate either by the death of 
the conſtituent or commiſſioners, or any one of 
them, if named jointly, or upon failure of a 
quorum, if a quorum is named. They may al- 
ſo be revoked at pleaſure by the grantor, unleſs 


for ſome ſpecial * it is otherwiſe provided Of 5 
in the commiſſion. 


Commiſſioners acting for a fee 2 are + liable for Es 
negle& and for omiſſions, and alſo for factors 
acting by their authority, and, if named joint- 


ly, they are liable in ſolidum, unleſs otherwifs 


provided in the commiſſion, which is frequent. 
ly done by a declaration, that they ſhall not be 
liable in ſolidum, ot for omiſſions or negle&, but. 


that each of them ſhall * be liable for 1 -n 8 5 


actual intromiſſions. 


lt has already been aired, that the. intro- 
miſſions of a factor will de held as s the intromif.. 


fon 


EMNLC CU CTIA. r IRR.” 


| ſion of the perſon by whom he is appointed : 


commiſſioner ſhall not be liable for the intro. 


their being reputed reſponſal at the time of f thee 
appointment. 


office, are liable to account to their conſtituent, 


clauſe is often improperly drawn by way of pro- 
viſion inſtead of declaration. But though a pro. 


annexed to the deed, yet, in this caſe, it is only 

_ underſtood to affect the commiſſioner or factor, 

| but not to affect ſtrangers who have nothing to 
do with the application of ſuch money as may 
de paid by them to the factor or commiſſioner, 
I.! this clauſe is made in the form of a ſimple 
declaration, it will prevent any dubiety which 
might ariſe from the other form of proviſion. 
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When, therefore, it is otherwiſe intended, the 
commiſſion ſhould contain a proviſion, that the 


miſſion of factors named by him, but only for 


Though commiſhoners, by the nature of their 


this is uſually ſpecified in the commiſſion. This 


viſion literally ſhould ſeem to imply a condition 


ST Th KL 


of the Conſtitution of Real 
Rights. 


CHAPTER I. 


of the Cenflitution of Real Rights by 
Charter, Dyſpofition, and Seiſine. 


2 . He in former chaprers, endeavour. = 
_ : ed to explain the conſtitution of per- 
ſonal rights, we ſhall next proceed to conſider | 
in what manner the rights of lands, and other 
rights of inheritance, are eſtabliſhed. Here we 
| ſhall confine ourſelves to lands, and ſuch other * 
dings as are holden of ſubject ſuperiors ; re- - 
or WM fcrving the conſideration of grants from the 


| crown to a ſubſequent part of this Treatiſe. 


: may by executed either 1 in the form of a con- 


rracd, 


A grant by a ſubject ſuperior to his vaſfal 7, 
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tract, or of a diſpoſition, or charter. The an. 
tient mode in feu-holdings was by contra& and 
charter relative to it. Beſide the convenience 
to the ſuperior of having a ſigned duplicate of 
the grant in his own poſſeſſion, this form was 


attended with another advantage, viz. that of 


having a perſonal obligation from the vaſſal to 
pay the feu- duty, and to perform the other dy. 
ties and ſervices incumbent on him. But this 
laſt, being only temporary, during the life of 
the firſt vaſſal, and the ſuperior being fully ſe. 
cured by the reſervation of his real right in the 
lands, the form of a contract has been, for 


ſome years, departed from, and the more ſimple 


mode of diſpoſition has been adopted. We 


5 ſhall, therefore, begin with that, and thereaſter 
85 __ _—_— the mode m uſed * con 


n of ©: DP conſtituted by dit 


: tion, we ſhall conſider, 


1. The title of the grantor, 4 right YR 
cd to him, whether . in the grant, or 
by implication. I 
2. The thing granted, and right acquired by 


N the grantee. 


3. The ſeveral clauſes and form of the deed, L 


1. Ts 


SECTION I 


of the T 11 of the Grantor of a Subaltern 


Right, and Right — to bim. 


| THE title of the grantor ſhall be more fully 


explained, when we come to treat of the tranſ- 
miſſion of rights, where we ſhall have occaſion 
to obſerve the requiſites and defects in title- 


deeds by progreſs. We ſhall only here in ge- 
neral obſerve, that when one is to purchaſe any 
real right of inheritance, he ſhould be ſatisfied 
that the grantor has a good title to the thing 


granted, and that he is free from every incum- 
brance or reſtraint, legal or conventional, which 


may diſable him to make the grant; and, for 
this purpoſe, the title-deeds of the grantor, and 
public records, ſhould be _— examined : 
and ſearched. F 
In things which require infeſtment, the gran- „„ 
tor ſhould himſelf be infeft, before he can give 
warrant to infeft his vaſſal: For, though 3 

| ſubſequent infeftment, his right may be com- 8 
pleated, yet it is ſafeſt to have it done previous 
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| to the grant ; for this good reaſon, that while 
a right remains perſonal, it may be defeated by 
the perſonal deeds of the holder; ſuch as back. 


bond, declaration of truſt, &c. 


As the ſuperior by the fudinfeudation | is not 
diveſted, but remains ſeiſed in the lands, or o. 
ther inheritance granted to the vaſſal, ſubject 


nevertheleſs to the burthen of ſuch grant, his 


right remains in full force, excepting in ſo far 

as it is barred by the ſubaltern grant to the vaſ. 
ſal; and ſuch right is called a dominium direc. 
tum: The vaſlal's gn? 1s ſaid to be a dominiun 
_ 


While feudal grants 3 to be mere 


donations by the ſuperior to the vaſſal, without 
any conſideration given on the part of the vaſ. 


REY ſal, ſuch grants were ſtrictly interpreted by the 
judges; and it was then held that the vaſfal 
, acquired no other right than what was expreſſed 


in his grant. But ſince feus have become the 
ſubject of purchaſe for money, theſe grants 


have received a conſtruction more favourable 
do the vaſſal; and it is now holden, that every 
veaſſal has a right to the full property, and dif. | 

poſal of his fee, unleſs in ſo far as be i is re · 
ſtrained, either by the ſuperior's grant, by ex- 


preſs ſtatute, or by the cuſtom of the feudal law, 
under which laſt are comprehended the ſeveral 


| _ caſualties due to the ſuperiors upon contingen- 
cies, which are reſerved to them, in ſo far 26 


not 


LM 
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hile not expreſsly abrogated by acts of parliament. | Ul 
by WW Theſe laſt, viz. thoſe which are abrogated, are | 
ck. to be found in the ſtatute-book * ; ſuch as hoſt- "2 | 
ing and hunting, the tenures ot ward, feus = | 
cum maritagio, or with clauſes de non alienando, 
fine conſenſu ſuperiorum, &. as to which vide 
the ſtatutes quote. 1 

| 


Inſtead of the ſeveral duties, 8 &c. 
reſtraints laſt mentioned, now abrogated by - 
ſtatutes, additional feu-duties are now ſubſti- 1 
tuted, and the values thereof are aſcertained =: — 
the Court of Seſſion, either by act of ſederunt, 1 
er deciſion, | : 

The feu-duties ſubſtituted in place of duties 5 qi 

and fervices abrogated by ſtatute are : | „C 
7 1. Inſtead of hoſting and — one. half „„ 

. per cent of the annual value. Oh EE. 
This was ſettled by deciſion, i in the a of 3 
valuation of the forfeited eſtate of Lochiel; and 


he one-fifth of the rent is to be deducted, where - 
the — has no 3 to the tend. BS 


| = "Naw: "De an opinion of ho Land Advocate, N | 
th January 1772, one-fourth per cent. 
 thould be my for one of theſe ſervices. 


5 3 5 2. Inflead ; 


: ” I + Geo. 1. c. 3 10 0th Geo. U. c GY 4 . 
| & 10. Ads of Sederunt, 1oth March 1756. and 3 


Feb. 1749.— Dec. 5. — March 1763. —Valaation. of 
jorſeited eſtate of Lock el. 


ment is declared te be at Whitſunday 1749 for 
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2. Inſtead of the clauſe de non aliengnde * 
conſenſu ſuperiorum *, one-fourth of one per cent 
of the valued rent of the lands; and when not 
valued in the ceſs-books, one- forth. part of one 
per cent. of the real rent. 

3- Inſtead of the marriage in ward tenures , 
one per cent. of the conſtant yearly rent, and 
one per cent. for all the other caſualties. 

Inſtead of theſe duties in taxt ward-hold. 
ings + +, two per cent. of the yearly taxed duties, 

In computing the yearly rent 5, kains and 
| ſervices are not to be taken, unleſs they are va- 
lued; and that by the agreement between the 
heritor and tenant, it is optional to the heritor 
to take the value, or the kain and ſervices. 
One fifth of the rent 1s to be deducted, if the 
: vaſſal has no right to his tythes || ; and if he has 
right, the miniſter's ſtipend is to be deducted. 


March 1748, and feu-duty commences as at 
Whitſunday 1748; and the firſt term's pay. 


the year E ; and t to be 3 yearl 

5 at Whitſunday. 

I.!)!he time of commencement : of feu- duty for 

= perſonal ſervices is not ſettled by the ſtatute of 
: Genn I. But the ſervices are e abrogated from 


e N 1 

5 * Ads * — March 3 5 N Fs 
| + Ibid. 8th Feb. 1749. | Ibid. ß Thid. 
1 e | 
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iſt Auguſt 1717, and parties are directed by 
this ſtatute to ſettle the quantum of the feu du- 


ties. Theſe ſervices being only due when ex- 
acted, it may be preſumed that the commence- 
ment of the feu-duty will be regulated by the 
tune of a legal requiſition for ſettling the quan- 
tum of it. 


of ſuperiority are reſerved to the ſuperior by 
to the vaſſal. On this head, it may be proper 
Court of Seſſion, that, in feu-holdings of a ſub- 


heir, unleſs expreſſed in the charter; it is therefore 


and not in the form of a perſonal obligation to 


exclude it. 


- 24th November 1736 Earl of Dundonald againſt | 
Par. ons | 1 


We have already obſerved, that the caſualties 


implication, though not expreſſed in the grant 


ject, there is no relief due upon the entry of an 


to obſerve “, that it has been adjudged by the 


_ neceſſary to mention it in the reddendo in a pro- 
per manner, by making it a part of the reddendo, 


pay, otherwiſe the clauſe = omni alio onere vill 8 


Lord REY in x treating this ſabjedt, lays ; 

it down as a general maxim, that relief is not 
due in feu-holdings, unleſs expreſſed in the 
charter; and he gives a good reaſon for it, viz. 

| that boldings in feu farm are not derived from 
the feudal cuſtoms, but were introduced by ſta- 

tute. At the ſame time he obſerves, that the 
N relief 1 in ſuch FOR is exaſied by the crown, : 
; . e | 


5 | 
4 ' 
| : | 
N 
f ' 
. 
N | | F 
.. 
T 
. : 
iF 
| 
1 
; 
j 
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becauſe it is inſert in the Capiend. Securitatem in 
the precept from the Chancery upon the heir's 
| retour. This ſeems to be a bad reaſon ; for, 
if the claim i is not founded in law, fuch clauſe 
in the precept. is wrong, and may be objected 
to by the vaſſal; or if the claim can be made 
effectual to the crown, by inſerting ſuch clauſe 
in the precept, there ſeems to be no reaſon why 
a ſubjeQ-ſuperior may not do the fame. But 
the fact is, that the duplicaud of the feu · duty, 
upon the entry of an heir, is vniformly ingrol. 
ſed in all the crown charters. 

It has latterly become a cuſtom in many ſub- 
altern holdings to tax the ſum payable for the 
entry of a diſponee, or fingular ſucceſſor. This 


_ caſualty was no part of the old feudal ſyſtem, 

| but takes its riſe from the act introducing ap- 
N priſings. By the common feudal law, a ſupe- 
rior was not obliged to receive a ſtranger as a 


vaſſal; by the ſtatute introducing compriſings, 


| fuperiors were compelled to receive a creditor 
ccmpriſor ®, upon payment of a year's mail. 
I This, by a ſubſequent ſtatute +, was extended to 
adjudgers ; and the courts of law have farther 


7 extended the effect of theſe ſtatutes to vaſſals 


entering, even on voluntary diſpoſitions; be- 

______ cauſe they could have made ſuch I 
= effectual by — It i is, therefore, now 
e | underſtood 


e 


of 
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underſtood to be the right of every ſubje&-ſupe- 
rior to demand a year's rent for entering a ſingu- 
lar ſucceſſor, unleſs he is properly barred by a 
clauſe in the reddendo of the charter to the vaſ- 
fal. And, by a late ſtatute “, the vaſſal may, 
upon payment of ſuch conpoſieion, compel the 
ſuperior to receive him : At the ſame time, it is 
clear, that a purchaſer of a ſuperiority is not 
bound to a reſtriction of this contingent ſum by 
any perſonal obligation of his author in the 
grant to his vaſſal. To render ſuch reſtriction, | 
therefore, effectual, the ſum payable by a ſingu- 


| as a part of the reddendo out of the lands; and 
then the clauſe pro omni alio onere, will effeQtual- 
ly bar the ſuperior from making a farther 
claim. | 


lar ſucceſſor, upon his entry, muſt be ingrofſled 


| Nate. As to PR ſubjeet matter in n laſt ſection, 


Collection, 17th December 1740, Naſ. 
myth againſt Storry ; ditto againſt ditto, 


1749, Elizabeth Montgomery againſt | 
Cochran and Kerr. Some of theſe deci- 


- . ä IL 3 50. FR: 


vide the following decifions : Kilkerran's 
8th November 1748; 1oth February 


. lions * the whole clauſe of reddenda. ED 


| The queſtion, 3 a mind e 5 5 
of 2 ſuperior, i in i the grant of a feu, which bas 5 
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not entered the infeftment of the vaſſal, is good 
againſt a ſingular ſucceſſor in the ſuperiority, 
has been adjudged differently. In the caſe be. 
_ tween Lady Sinclair and Sir James Stuart*, 
the court found a perſonal obligation of the ſu- 
perior, taxing the compoſition, for the entry of 
| a fingular ſucceſſor as vaſſal, not binding on the 
aſſignee of the ſuperior. 
In the like queſtion, between Naſmyth and 
Storry, the court were much divided, and a. 
' voided the deciſion of the point of law +, but 
determined the caſe on the ſpecialty, and found 


that the ſuperior having accepted the right of 


ſuperiority, with the burthen of the feu, he is 
bound by every clauſe in the feu right. This 
laſt deciſton has been underſtood as a rule ever 


| fince; and though it does not determine the 


5 preciſe queſtion, yet the effect is the ſame, as if 
it had been adjudged in favour of the vaffal; 
for every conveyance of a ſuperiority Is bu 
thened with the vaſſal's right. 
The great deſire the court has to mitigate the 
rigour of the feudal law, leads the judges oftento 
deciſions which weaken the ſecurity of our re- 
cords. According to this deciſion, no purchaſer 


of a ſuperiority can be ſafe, as he cannot from the 


| records diſcover te: n obligations con- 
3 2 9 tained 


. «ks * 1731, Dia. Dec. mal 11. p PO 
I 8th Mov. 174g, Kilkerran's Deciſions, perſonal. 
| and real. | | 
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tained in the vaſſal's grant; and therefore, 3 in 
all conveyances of ſuperiorities, the clauſe bur- 
thening the conveyance with the vaſſal's right, 
ſhould be reſtricted to what is contained in the 


| vaſſal's infeftments. This is material; becauſe 


in valuations of ſuperiority in judicial ſales, the 
court lays one year's rent, ſometimes one year 
and one- fourth of the rent, upon the price, in 
conſideration of the caſualties of ſuperiority. 
| It is not clear whether the compoſition ſhould 
be a full year's rent, or whether the feu-duty 
payable to the ſuperior ſhould be deducted from 


it. The words of the ſtatute favour the firſt : 


But, on the other hand, it is argued, that the 
feu duty being a reſerved rent by the ſuperior, 
the rent to which the vaſſal is entitled, is only 


the overplus, after payment of the feu-duty ; 
and it has been the practice of many ſuperiors, 
where the feu-duty is ſmall, to accept of the 
compoſition, with that deduction. This argu- 
ment, in my opinion, is not well founded; for, 


excluſive of the practice of ſuperiors, which is 


very various, and cannot found an argument as 

to the point of right, when it is conſidered that 
it, at the introduction of feu-holdings, the ſupe- 
riors were bound to ſet the lands in feu, without 
diminution of their rental; that, if ſuch feu. 
duty was deducted from the compoſition, the 
ſuperior, in many caſes, would receive nothing 


at ny a . ſucceſſor ; and that by ſuch | 


conſtruQion — 
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conſtruction of the ſtatute, a ſtranger would be 
in a better ſituation than an heir, it does not 
appear to be equitable that a ſuperior, in theſe 
circumſtances, ſhould be obliged to accept of 
a ſtranger vaſſal in thoſe terms. 
collect to have ſeen a deciſion of this queſtion; 
but I incline to be of opinion, that, in ſtrict lay, 
the ſuperior ſhould, in ſuch caſe, be entitled to 
the full rent, though, at the ſame time, the 
| lenity of the court may induce the judges to 
modify the compoſition. 
| The court, in ſupport of my opinion, have 
| hitherto, in all valuations on ſales of ſuperiori. 
ties, conſtantly eſtimated the value to be thirty 
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years purchaſe of the feu-duty, and a year's 


rent; ſometimes one year and one-fourth ofa 
year's real rent of the property, in confideration 

olf the caſualties of ſuperiority. 
| There is more reaſon for reſtricting the com. 
poſition in the entry of vaſſals to houſes, be. 


cauſe of the many neceſſary repairs ; and 1 am 


informed, that, in ſome late deciſions of parti. 

cular caſes, the court have inclined to that fide; 
| but I have as yet ſeen no deciſion of ſuch au- 

thority, as to eſtabliſh a general rule for it. 


When the King acquires right to property 
holden of a ſubject, there is no compoſition due 
for entering his donatory. The reaſon of this 
i,, that the compoſition now eſtabliſhed took its 


EY. riſe from the feudal . namely, that « 


I do not re. 


ſu * 


Ch. 1. © Of Diſpoſition, ktion, Charter, &. 137 


ſuperior was not, at any rate, obliged to receive 
a ſtranger as his vaſſal, prior to the ſtatute 
which introduced compriſings. By this ſtatute, 
the ſuperior is obliged to receive a compriſer 
upon payment of a compoſition. But as there 
could be no relevant objection to the ſuperiors 
receiving the King as His vaſſal, it was compe- 
tent, even before this ſtatute, to the King's do- 
natory, as coming in his Majeſty's place, to com- 
pel a ſuperior to receive him as his vaſſal in the 
lands gifted, without paying any compoſition. 
The ſtatute made no alteration with reſpect to the 
King or his donatories * ; they therefore re- 
mained in the ſame fromicn after this ſtatute as 
before. And accordingly it was ſo adjudged in 
the Court of Seſſion in the caſe quoted f. This 


periors of one of the eſtates forfeited for the re- 


of the annexed eſtates. 


| „ $tair's Ink. . 2. tit. 4. 313. 
4 25th my Lag 2 L. Blair. f 


point was alſo tried in the caſe of the ſubject ſu- 


bellion 1745, and was adjudged in favour of 5 | 
the vaſſal. The vaſlals were the — 1 


VVV 


—— nm. ara tg eto — — e — — —— — 
— - : 
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SECTION I. 


of the thing Granted, and Right acquired 
0 the Grantee, | 


THE thing granted 3 to be accurately 


expreſſed and deſcribed ; and if it conſiſt of 
lands and tenements, the bounding ſhould be 


defined, eſpecially in an origival grant. 
Some things, though not mentioned, paſs 


with the principal ſubjects, as part and perti. 
nent thereof; ſuch as mines, minerals, &c. * „ 

excepting gold and ſilver, and lead of a certain 
agnality, &c. f. Other things, ſuch as teinds, 

| mills, and falmon fiſhings, are deemed ſeparate 

tenements, and muſt be particularly mentioned. 
A barony is a kind of incorporated ſubjet, 

and is conſidered as one tenement, conſequently 

a right to a barony from the crown, carries 


every part and privilege thereof ; but if this 
right flows from a ſubject, it does not carry the 


right of baron unleſs exprefled, which * be 
taken by reſignation. 10 


; * Si L 1424, 1 FRG 
I Stair's Inſt. lib, z. tit. 3. 


Ch. I. Of Diponon, aaa . 139 
The right intended to be given to the vaſlal 
ſhould be particularly mentioned; ſuch as life- 
tent, or fee, &c. ſimple to the ns and his 
heirs, or limited to the heirs of his body, &c: 
As to theſe, vide book I. chap. 2. and 3. 
ad 1 The exceptions from the right, reſervations 
ry to the grantor, and conditions under which the 
right is granted, and burdens and ſervitudes up- 
on the thing games, ſhould all be explicitly 
ely mentioned. 
of | 
be 
af SECTION HE. 
rti- 
„ E the ſeveral Clauſes and Form Py a D 5 6d 
1288 Fo 00 tion, 15 
nds, 
ied, THE firſt clauſe in A Eifpohitict, after ingroſ. 
ject, ſing the grantor's name and deſignation, and 
ntly his title, or right to the thing granted, is a re- 
ries cital of the inductive cauſe of making the grant, 
this | which may be either gratuitous, or for a valua- 
the dle conſideration. If a price is to be paid by 
t be Bl the grantee in money, the teceipt of it ſhould 
A be e ald the * ought to * on 


diſcharged. ng 
| Next follows the diſpoſitive clauſe, i in which 
| the diſponing words vary according to the na- 
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ture of the grant. If the grant is gratuitous, 


the words uſed are, give, grant, and diſpone.” 
If onerous, inſtead of theſe, ** /zll, alienate, and 
_ © dliſpone If the thing granted is to be holden 
in feu, /ell, alienate, diſpone,”” and in feu-farm 
* let.” If the grant is irredeemable, the words 
© beritably and irredeemably” are added; if re. 


deemable, inſtead of theſe, © heritably, but under 


_ <&. reverfion, in manner after mentioned; ” if for 

life, © in liſerent: If under exceptions, refer. 

vations, or conditions, theſe may be either in 
the diſpoſitive clauſe, which is uſual, or they 

may be ingrofled in the precept of ſeiſine; in 

either caſe, proper reference muſt be made in 
each clauſe to the other. 


Alter the diſpoſitive clauſe, follows a perſon- 
al obligation of the grantor, to infeft the gran 
tee in the thing granted, which is uſually pro. | 
vided to be on the expence of the grantee. 
| Here the tenure under which the vaſſal is to 
| hold the thing granted and the duties and fer- | 
vices payable and preſtable by the vaſſal, muſt be 
inſerted. The uſual words are, Jo be holden, 3 


2, « &c. for the yearly payment,” &c. 


The clauſe of warrandice or warranty, is nett 
e = order, which may be either perſonal or real, 
Ĩ be firſt of theſe has been explained 1 in bock l. 
cChhap. 3. The other i is executed in the follow | 


3 ing 1 : 


"a 


Ch. 1, Of Diſpoftion, Charter, ce. 14 


After the principal lands in the diſpoſitive 
clauſe, theſe words are added, and theſe for 
« the principal? Then the warrandice lands 
are ingroſſed. After which is added the fol- 
| lowing words, © and that in ſecurity and real 
« cyarrandice of the principal lands and others 
« hereby diſponed ; that is to ſay, in caſe of 
« eviction of the principal lands, or any part 
thereof, the grantee ſhall have full and free 
« acceſs to take poſſeſſion of the lands and o- 
Athers diſponed in real warrandice thereof,” 
&c. 

85 As a real right t to the 3 lands i is in- 
tended to be given to the grantee dependent as 
to poſſeſſion, on the contingency of eviction of 


the principal lands, the conveyance to the war- 


randice lands muſt be made compleat by infeft- 
ment in the ſame manner as the principal lands. | 
The attaining poſſeſſion of warrandice lands 
upon eviction of the principal, is often attended 
| with inconvenience and delay; it is therefore 

_ uſual to infert alſo a common perſonal warran- 
dice, with a declaration that it ſhall be lawful 


to the grantee to uſe both the real and . . 


warrandice, or either of them. n 

Ceſs and other public burdens, and miniſters : 
ſtipends, are uſually excepted from the clauſe of ; 

_ varrandice. The ſuperior is taken bound to 


_ relieve the vaſſal of all ſuch burdens preceding ! 


bis n and the vaſſal i is taken bound to re- 
lieve 5 
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eve the ſuperior of all ſach thereafter. Here 
it muſt be noticed, that, by the ceſs act, the cel 
for the year commences 25th March, and rung 
to the 25th March thereafter ; and therefore 
the term of relief of the ceſs is regulated accor. 


«ingly, and ſhould be ſo expreſſed, as to relieve 
the vaſſal of all ceſs due at and preceding the not 
_ 25th March in the year to the woo” of which cid 
the vaſſal is to enter. bei 
The current tacks are alſo afually excepted par 
from the clauſe of warrandice, with a proviſo, try 
that it ſhall be lawful to the vaſſal to impugn Wl ** 
tc them upon any ground of law, which may to 
4 not imply breach of warrandice againſt the lav 
* grantor, or his authors or predeceſſors.“ fit 
It is not clear what the conſequence ſhould wa 
be, ſhould theſe exceptions be omitted, and no cu 
proviſion be made for payment of the public " no 
burdens. The vaſſal having acquired the right tin 
olf property, it may be argued for the ſuperior, lai 
that the vaſſal muſt bear the legal burdens im an 
poſed on it. On the part of the vaſſal, it ma fal 
be argued, that the ſuperior remains veſted to la 
all intents, excepting in ſo far as he is burden [> 
ed with the vaſſal's right. The charge ftands ge 
n the ceſs. books in the ſuperior's name, and ip 
cannot be altered, but upon the application of * 
both ſuperior and vaſſal. The ſuperior is the 5 
King's vaſſal, and, as ſuch, votes for the repre | 
ſentative in parliament, who has a voice in lays [ 
e 1 | 
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ing on taxes. Feu - duties were originally let at 


the full rent; in ſuch caſes, the ſuperior has as 


the clauſe, pro omni alio onere, joined to abſolute 


being a burthen impoſed annually by a& of 
parliament, the current year of the vaſſal's en- 
try could only be the ſubject of diſpute on the 


' warrandice z becauſe warrandice does not reach 


to future burdens impoſed by a ſupervenient 
law * Augmentation of {tipends is in the ſame 


ſituation, unleſs ſpecially provided for in the 
warrandice; for that is a burthen naturally in- 
cumbent on the owner of the teinds, and could 
not fall under the intention of parties at the 
time of making the grant. But the ſtipend 
laid on before that time muſt have been in view, 
and ſhould have been excepted. Schoolmaſters | 
| aal falls under the lame * with the 5 
| kalt. . 
1. queſtion a8 to ks would da "a 
| governed by the other clauſes in the deed: If 
| ſpecially conveyed in the aſſignation to the 
we it my 10 e — * them 


„ * ah July 168 55 Lady Cardrofs i Lend Car- 5 


droſs.— 5th July 1637, Lady Balbegno.—6th January | 
1682, Lumſden againſt Gordon, Harcus, No. 963. 


warrandice, ſhould exclude every thing payable 
out of the lands not ſpecially excepted. Ido 
not remember to have obſerved this point de- 
cided by the court; with reſpe& to ceſs, that 


4 f 
E — 1 — — — 
= ” — 
- — 
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under conſideration, and that they were not 
meant to fall under the warrandice. 

The effect of abſolute warrandice, and the 
extent of the reſtitution to be made by the 
grantor to the grantee, in caſe of eviction, has 
been the ſubject of much litigation. In gene. 
ral, the natural rule ſeems. to be, that the gran- 

tor ſhould make good the real loſs ſuſtained by 
the eviction, at the time ſuch eviction happens, 


without relation to the price paid, or to the time 


when the warrandice was granted ; and, in af. 
certaining this loſs, the real value of the ſubject 
_ evicted ſhould be eſtimated, independent of 
what may. have been laid out upon it; for, in 
ſo far as that is not a real improvement of the 
ſubject, it cannot be computed as a real loſs. 
| Next to the clauſe of warrandice, is the aſſig- 
nation to the rents, and writs and evidents, 
The firſt of theſe ſhould ſpecify the term at 


9 which the right commences, which generally 


mentions a crop: But as, from a clauſe fo 
formed, many queſtions may ariſe, ſuch as the 


N entry to mills, forehand rents, &c. in making a 


bargain it is better to agree that the vaſſal ſhould 


have right to all the rent which may fall due 
t a term certain, and for all terms thereafter. 


To this aſſignation a double clauſe of war- 

randice is added, warranting the writs and evi- 
_ dents abſolutely, and the aſſignation to the r rents 
from fact and —_— 


vaſſal's right, to produce the ſuperior's title- 
deeds, a clauſe is ſometimes ſubjoined to the 


perior and his heir to make theſe forthcoming 
to the vaſſal, upon his receipt and obligation to 
redeliver them in a competent time. This is 
not abſolutely neceſſiry, as the ſuperior, if a- 
live, may be charged on his warrandice ; and, 


if dead, the obligation for delivery can have no 
better effect than the warrandice itſelf, viz. to 


be a ground of action. 
he clauſe of regiſtration, which ſhould be 
for preſervation, as well as for execution, fol- 
lows next; and, after it, the precept of ſeiſine. 
l have often conſidered what reaſon could in- 
duce practitioners not to include the precept in 


the regiſtration, but have not been able to ac- 
count for it. One reaſon occurs, namely, the 
ſaving of expence in regiſtration of the ſeiſine; 
bdecauſe the precept being fully ingroſſed in the 
ſeiſine muſt enter that record: But that is not 
ſatis factory, becauſe the practice of ingroſſing 


the clauſe of regiſtration before the precept, 


ſubſiſted long before the act for 6 ſei- | 


5 lines. 


Another more ; onde ek for this prac- Ho 
tice occurs, which is, that antiently all precepts _ 
in charters, particularly of thoſe of the crown, 
were in a {ſeparate deed from the charter, and 

; — 


ch. I. Of Diſpeſtion, Charter, ke. 149 
As it may be neceflary, in defence of the 


warrandice of the aſſignation, obliging the ſu- 


—_— 
— k— —— — — — —— 
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paſſed the quarter ſeal. When theſe came to 
be united, it was natural for the practitioners to 
| ſuperadd the precept at the end, without alter. 
Ing the place of the clauſe of regiſtration : And 
by the act of Charles II. precepts from the 
Chancery are ordained to be ingroſſed towards 
the end of the charter. But this is not ſatis. 
factory, becauſe this cuſtom was 3 
8 _ before the act 16727. 

+ Aprecept of ſeiſine is a mandate by the ſupe. 
rior to the bailie to give infeftment. It is di. 
rected to —— jointly and ſeverally, who are 
thereby named his bailies in that part. There 
is a blank left fof the names of the bailies, which 
may either be filled up at giving the infeftment, 


or left blank. It requires the bailie to paſs to 


the grounds, and give the infeftment in terms 
of the grant, by delivering the proper ſymbols, 
In this precept, the tenure by which. the tene. 
ment is to be holden, and the real burdens and 
conditions of the grant ſhould all either be in. 


groſſed, or reference ſhould be had for them! to 
FA the diſpoſitive clauſe. 5 


This precept, being a mandate upon the _ 


"of the grantor, and perſonal to the grantee, was 
underſtood to fall by the death of either of them 


before the act of William and Mary. By that 


act {-procurntories of nen, and * of 


* Cha, It. 1772, e. 7. * | 
. Willi am and Marv, 1693, c. 35. 


8 


be aſkignable, excepting precepts of clare con- 
tat. 


- ab act of William and Mary, in 1693, = 
lowing precepts to be aſſigned, is hurtful to ſu- 
| periors, in ſo far as it often deprives them of 

compoſition for ſingular ſucceſſors, and makes 


the recovery of the non-entry duties difficult. 
It always has been the practice of the crown to 
ingroſs, in their precepts on ſer+ices, a proviſo, 


that the precept ſhall not be effectual, un- 


leſs infeftment ſhall be taken before the firſt 


term. This, in ſome meaſure, with reſpect to 
the ſubje&-ſuperiors, is provided for in the 
ſtatute by the exception of precepts of clare 


conſtat, But there is no clauſe limiting the 


term for taking infeftments in the precepts on 
charters, either of the crown or of a ſubject. ſu- 


perior. To prevent inconveniencies from aſ- 


fignments, ſome ſubjeQt-ſuperiors refuſe to de- 


liver their charters until infeftment is taken up- 


on it. This is generally complained of as ſa. 
vouring too much of monopoly in favour of tze 
ſuperior's writer. But ſurely the ſuperior = 
entitled to have a vaſſal, which he cannot have 

| until infeftment is taken. Should ſuch a clauſe 
as that uſed in the crown's precepts on retours 
de introduced in all precepts, it would prevent 
many inconveniencies to ſuperiors, and prevent 
much manoeuvre by the vaſſals of the crown in 
5 n voters for election of members of par- 


lament; 


© Of Diſpofttion, Charter te 1 


ſeiſine, are declared to remain in tue and to 


. hereof, then, in that caſe, this precept ſhall 
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liament ; and the vaſſals could have no juſt re. 
ſon of complaint. 


In original charters by a fubjeRt, there is 10 
reaſon why a ſuperior may not ingroſs a provi. « f 
ſion in his precept, that it ſhall not be aſſign. « 1 
able, and that, on receiving fingular ſucceſſors, * 
either on diſpoſitions or adjudications, it ſhall 4 
be lawful to the ſuperiors, who fhall receive 66 | 


ſuch vaſſals, to ingroſs the like clauſe in all their 
future precepts. I hough the effect of this clauſe 
would be to void the precept quaad aſſignees, 
yet it would not affect the vaſſal's right, which 
would remain good notwithſtanding, and might 
nevertheleſs be compleated by ſervice or adju · 
dication, in implement of the obligation to in- 
feft. But it would probably be ſo far effeQual | 
as to induce the vaſſal not to negle& the taking 
infeftment. When a diſpoſitive clauſe is deviſed 
to heirs and aſſignees, a clauſe ſecluding aſſignees 
in the precept of ſeiſine would probably be re- 
pudiated, as being contrary to the grant. 
But there appears to be no good reaſon why 2 
__ clauſe of the following tenor, in an * 
precept, ſhould be rejecte. 
Provided and declared, that in caſe infekt 
4 ment ſhall not be taken on this precept, and | 
4 the inſtrument of ſeiſine be not duly record- 
ed within fix kalendar months of the date 


* become void and of none e effect, without hurt 
. Foy 7 * or 


1 n, Charter, . 4 
« or prejudice nevertheleſs to the foregoing 


4 diſpoſition, and whole other clauſes therein 


contained, which ſhall ſtand good and be ef. 


« fectual, the foreſaid proviſion notwithſtand- 
« ing, And it is hereby declared, that this 
« proviſion ſhall be ingroſſed in all future pre- 
« cepts of ſeiſine to be granted by me, or my 
4 ſucceſſors, for infefting our vaſlals in the ſaid 

« lands, &c 


The deed of diſpobition, after the precept of 


ſeiſine, concludes with the telling clauſe, as to 
which vide chap. 3. 


Burgage tenures being all holden of the Ling, 
infeftment cannot pals on them by * from 


= — 


SECTION Iv. 


amn 


A anrant of lands by contrat between a 
. 3 and vaſſal, differs trom a . 


1 only i in the following particulars. 


In a contract, both ſuperior 4 vaſſal 8 | 
made parties to the deed; and two duplicates _ 


| F are uſually ſigned by the n one to be pad : 8 


I by eh monte 


: 
1 
| 
| 
14 
' 


_ 8 " * — . — * 
— „ — — I 


the tenure and holding, &c. the vaſſal becomes 
_ perſonally bound for payment of the feu and 

other duties. This clauſe ſhould contain a de. 

_ claration, that it be lawful to the ſuperior 

either to charge the vaſſal on this obligation, or 
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- The ſuperior on his part diſpones the lands in 
the ſame way as in a diſpoſition, to which the 


other clauſes are ſubjoined, excepting the clauſe 
of regiſtration and precept of ſeiſine, which are 


made the laſt in the contract: On the other 
part, without prejudice to the clauſe d 


to proceed by poinding of the ground, or both 
of theſe methods, the one without prejudice of 
the other. 


After this clauſe, there is commonly ingroſ. 


Ted an obligation on both parties to perform 
and implement the contract under a, penalty, 
beſide performance; and the contract is con- 
cluded with the clauſe of regiſtration, precept 
ol ſeiſine, and teſting clauſe 


SECTION v. 


& Y GRANT. FI ne 2 be written a 
| — and ſigned by the ſuperior : It may 
Siber 


lor 


ther 


F La SSS & 
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either proceed without a previous deed, or in 
. conſequence of a former 3 or con- 


tract. 
A charter, ſich a general addreſs to all 


| conceniinn; and the grantor's name, deſignation, 
and title to the thing to be granted, ſhould re- 


cite the inductive cauſe of the grant, and then 


proceed to the diſpoſitive words; which are the 
ſame as in the diſpoſition, with this addition, 
e and for me, and my heirs and ſucceſſors, 
* perpetually confirm, &c. 


If a charter proceeds on a previous Aetidan 
or contract, ſuch deed ought to be recited be- 


fore the diſpoſitive clauſe, which uſually is fol. 


_ lowed by the tenend. This laſt clauſe receives 
its name from the firſt Latin word in it, 


which expreſſes the holding. The clauſe in 


i Engliſh begins thus: To be holden, and for 

e to hold,” &c. Then follows the reddendo, 

which clauſe receives its name for the ſame 

reaſon as the former, from the word reddendo 

in the beginning of it. Then follows the clauſe —— 

of warrandice, to which is ſubjoined a precept 

of ſeifine and teſting clauſe. If a clauſe of re 

giſtration is intended, it ſhould be yu before 

1 the precept of ſeifine. 1 

By 35th act William and W it is decla- - 

» red , that ſubaltern charters may bear a clauſe 

of regiltration. Before this ſtatute thoſe charters 
did 


'* Wikew and blwy, 1690s © 39-- 
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did not contain ſuch clauſe; and this 20 reſtrigy 
the regiſtration to the books of councy = 
£ ſeſſion. - | 


Note. The ſtatute which allows writs ; which 
have no clauſe of regiſtration to be re. 
giſtered *, mentions charters granted by 

ſubjects, and a great many other writ. 
ings; and declares extracts to be proba 
tive, excepting in improbations, 


It has already been noticed, that before the 
aid act of William and Mary in 1693, ſubal. 

tern charters did not contain a clauſe of regil. 
tration. Subject - luperiors were then in ule to 
keep cartularies and regiſters of their -own 

grants. This practice being beneficial both to 
| ſuperior and vaſſal 1 is ſtill continued by many 
ſuperiors. 

From the tenor of the at of William and 
Mary laſt mentioned, one is led to think, that, 
before that ſtatute, the charters of ſubject . lupe · 

riors could not be regiſtered. But the reaſon 


+ of this is not clear; It is true that, before thi 
ſtatute, it may have been doubted how far an 


extract of a charter might have been probative. 


= But this doubt is not altogether removed by 


this ſtatute; for, in moſt of the other ſtatutes | 
5 for regiltration, there is a declaration i in what 
C William, 1698, 1 = 
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manner the extracts ſhall be probative. This 
| a& contains no ſuch clauſe; yet, from the te- 


Ch. I. 


nor of it, there is little doubt of its being im- 
plied, and that it would have been fo con- 
ſtructed by the judges. This defect, however, 
was afterwards corrected by the act 1698 al- 
ready noticed. But why it ſhould have been 
more incompetent to ſubject ſuperiors, before 
the a& 1693, to have conſented to the regiſtra- 
tion of their charters than that of their diſpoli- 
tions, does not appear. _ 

If a charter does not contain a chk of re- 
giſtration the ſealing is added in the teſting 
clauſe, For the reaſon of this, vide the acts 
quoted *, and book I. chap. 2. of this Lrea- 


SECTION VI. 
2 mahnt and Rinnen, Sd. 


Durorions and charters are compleated | 
by inleftinent and ſeiſine. 


Infeftment is the act of delivery of poſſeſſion _— 
N of the thing granted; and the inſtrument " f 
| 1 3 notary 


| * James \ VI. 1579, © 80. — v. 15%, par. 9. e. 4. = 


FOO . The vaſſal, or his attorney. 5 
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notary aſcertaining that fact, is termed an in. 
ſtrument of ſeiſine. 


is, 
bo fo conſider at what ws | the infeſemen 
is to be taken. 

3 . -Tis perſons who muſt neceſſarily be Pre 
ſent. 5 


3. The form and folemnicies to be uſed. 


4. The form and tenor of the notaries in- 


ſtrument of ſeiſine, and manner of compleating 
it by regiſtration. 
Fir, With reſpect to the os, infeftment 


muſt be taken on the ground of the lands or 
tenement granted; and if any part of theſe lie 
diſcontiguous, or is a ſeparate tenement, infeſt. 


ment muſt be ſeparately taken on each, unleſs 
erected into a lordſhip or barony, or united by 
a clauſe of union in a charter irom the crown, 
Separate tenements can only thus be united 
by a grant from the crown ; and therefore, 


though this union may be tranimitted by a ſub. 
ject to his vaſſal, if all of what is united is 
granted to the vaſſal; yet, if a part only is 
. granted, the union fall not ſubſiſt * that | 
4 | | h | | | 
I) be perſons weer to be preſent at the 


5 infefumene "SL 
1. The ſuperior, or r his halls.” 


The order we hall obſerve in this ſeQtion 


7. 
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4 A notary-public, and two witneſfes. 


' ney, whoſe power is ſufficiently inſtructed by 
his poſſeſſion of the warrant, preſents the diſ- 
_ poſition or charter, containing the precept, to 
the bailie, and requires him to give the infefc- 


ment; for which purpoſe, the bailie receives 
the warrant, and delivers it to the notary- public 
to be read, and explained to the witneſſes, if in 


Latin. After the notary has done fo, the bailie 
gives the infeftment, by delivering the proper 


piece of money in the hands of the notary, and 
requires the perſons preſent to be witneſſes. 


included in the grant, different ſymbols of pol- 
ſeſſion are required for each. The ſeveral ſym- 
bols requiſite are as follows: 
For lands— Earth and tone. 


1 penny money. e 
nnualrents payable | in  vieual—A handful 
of victual. — 


L | : firaw. 
5 W unn handful of graſs. : 1 
A juriſdiction— The book of the court. 


Theſe ſeveral perſons being met on the 8 
ground of the tenement, the vaſſal, or his attor- 


ſymbols to the vaſſal or his attorney. Upon 
all which, the vaſſal or his attorney aſks and 


takes inſtruments, one or more, by putting a 
When things of different denominations are 
For an annaalrent payable in money— A 
Parloage teinds—A handful of corn x and. 1 


A 


: 

C 

4 
4 
9 


156 Conſtitution of Real Rights. B. V t. 2 
A patronage—A plalm-book, and the keys 


of the church. 


Fiſhings Net and coble ; ; if no boat, a net 


and a handful of water. 
 Mills—Clap and happer. 
Burgage tenements—Haſp and ſtaple. 
The crown being in uſe to give a diſpenſa. 


tion in charters, declaring that one ſymbol ſhall 


ſerve for all, and diſpenſing with the reſt, ſuch 


diſpenſation may be communicated to the vaſ. 
ſal, under the ſame reſtrictions as have been 


noticed quoad the Union. 


The infeftment mult be taken ben ſun. 
riſing and ſun- ſetting ; ; otherwiſe i it ſhall not be 


effectual. 


The 1 of feifine biggie with the invo. 
cation of the name of God thus: In the name 


of God, amen.” Then it proceeds to make it 
* known to all men, &c. That upon 
and of his Majeſty's reign the year, in 


preſence of the . notary-public, and witneſſes, 
compeared upon the ground of the lands under- 
written, &c. A, bailie in that part, conſtitute _ 


by the precept of ſeiſine, &c. and alſo compear- 


: ed B, as attorney for the vaſſal, whoſe power of 

attorney was ſufficiently known to the notary, 

Having, and holding in his hands, a charter or 

diſpoſition, dated, &c. whereby (here the diſpo- 1 

ſitive part of the charter or diſpoſition, &c. is to 

- be recited) ; ; after which the inſtrument recites, 
| 6 ' wat 


tat 
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that the attorney preſented the warrant to the bai- 

lie, and deſired him to put it to execution. That 
accordingly he accepted of the warrant, and de- 
| livered it to the notary public to be read and 
publiſhed to the witneſſes, which was done, and 
whereof the tenor follows.” Here the precept, 
which is the warrant, muſt be literally ingroſ- 
ſed, with the teſting clauſe, and ſeveral lubſcrip« 
tions to it. After which the inſtrument pro- 
ceeds to recite, that the bailie gave infeftment 
to the vaſſal, by delivering to his attorney the 
ſeveral neceſſary ſymbols, which ſhould be all 
particularly ſpecificd ; and * that upon all theſe 


proceedings inſtruments were aſked and taken _ 


in the bands of the notary ; and the inſtrument 
concludes with reciting, that all theſe things 
were done upon the ground of the ſeveral lands, 
or at a particular place, if there is a diſpenſa- 
tion, betwixt the hours of and in 
the day, month, year of God, and of his Ma- 
jeſty's reign, firſt mentioned in the inſtrument, 
(or, which is better, theſe dates F_ be * 5 
bere, ) in preſence of „ 
witneſſes, ſpecially called and required to the 
premiſes.” a . 


___ Tothis inſtrument there i is | fubjoined the „ 
ury s docquet, the form of which is aſcertained 
in bis protocal, and likewiſe his motto, which 55 


* muſt ve prefixed to his op Hs 3 
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It is a maxim, that, in order to make a real 
lien on the ſubject granted, every burden or 
condition intended as ſuch, muſt be ingroſſed in 
the ſeiſine. The proper place for this is in the 

| recital of the grant in the inſtrument, unleſ 
they are fully ingroſſed in the precept ; in which 

caſe the ingroſſing the precept will ſuffice. 

| Notwithſtanding the above maxim reſpecting 
real liens, the practice is not to inſert either the 
tenen. or redden. clauſes in the ſeifine, but only 
to make a general reference to the warrant, 
But though this practice appears to contradi 
the general maxim, in fact it is conſonant to 
it, and is well founded; for, as has been al. 
ready noticed, the ſuperior's infeftment is not 
vacated by that of the vaſſal, but is only bur. 
thened with the grant to the vaſſal which con. 
tains the duties reſerved to the ſuperior ; and 
therefore it behoves every one who deals with 
the vaſſal, to look at the warrant of the vaſſal' 


ſeiſine, the ſuperior's ſeiſine he is —_— to 


de in the knowledge of from the records. 


we the ſame time, I am of opinion, that the en 
ws ſing both the fenen. and redden. clauſes in the 
ſeiſine would be beneficial; for it often happens, 

khat, by the loſs of the warrants of ſeiſines, the 

| holding and redden. cannot be eaſily aſcertained, 
and ſuperiors ſcruple to renew the vaſſal's right 
for that reaſon, which they would not do if the 


| tenure \ Was clear. 
- 3 
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General burdens, ſuch as payment of the 
grantor's debts, without ſpecifying the amount, 
or to whom the debts are due, are ineffectual“; 
for it behoves ſuch burdens to be made certain, 
and to be ſo deſcribed, as to render the purging 
ol the incumbrance poſſible. 
| It has been noticed, that a ſubje& cannot 
create an union, o7 diſpenſe with place and 
| ſymbols ; for that reaſon, the warrant of infeft- 
ment ſhould either particularly mention the 
royal grant, creating the union, &c. or, if not 
mentioned in the warrant, the crown's charter 
creating it ſhould be produced at giving the in- 
feftment ; and ſuch production ſhould be men- 
tioned in the ſeiſine. 
It is uſual to repeat the name 4 ſurname af : 
the attorney and bailie as often as they are 
mentioned in the inſtrument of ſeiſine. But as 
ſeiſines are often ſent to the country, with blanks 
left for inſerting the names of the attorney and 
bailie, the frequent repetition of the name is 
ſometimes the occaſion of miſtakes in filling up 
the blanks : It is therefore better to inſert the 


names and deſignations of fuch perſons fully at 
| firſt; and, inſtead of repeating them, to write 
* the foreſaid bailie, and the aforeſaid attorney, 


or r the * Be. before named. 


| Y * „ 2 131 1739, Creditors of Brovghton againſt 
Gordon, | 


It is not dic to name the perſon by 


whom the inſtrument is written“. 
If the: inſtrument of ſeifine is written book. 


ways, the number of the page ſhould be mentioned 


at the top of each 4; the number of pages muſt 
alſo be mentioned in the notary's docquet. Be. 
fore the 12th June 1756, the act of parliament 
laſt quoted was not regularly obſerved ; the 
Lords, for that reaſon, repelled an objection to 


a ſeiſine f, founded on the omiſſion to mention 


the number of pages in the notary's docquet, 


but paſſed an act of ſederunt & for the obſer. 
vance of the act of parliament, from and after 


the 12th June 1756. 


Each page of the ſeiſine muſt de figned by 


the notary and witneſſes. 


When the ſuperior and vaſſal are preſent at 


giving the in'eftment, there is no need of an 
attorney or bailie. This is called a ſeifine 
propriis manibus. If it proceeds upon a previous 


grant, ſuch grant ſhould be produced and re. 
cited in the inſtrument. Sometimes, particu. 2 

_  harly in liferents to wives, infeftment is given | 
5 the luperior without * provieus 1 in 


 fuch : 


ee vf 1599, © 1% 


1 + James Vil. 1686, c. 17. 


4 mh Feb. 1752, Clark again Waddel, 
SIG 0A Ads of Soon, Jan. "mes. 


re 
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fach ak the ſuperior muſt ſign the inſtrument 
of ſeiſine; and, even where the ſeiſine proceeds 
on a previous grant, he ought to do ſo when 
he gives the infeftment himſelf; for though 


ſuch infeftment proceeds in conſequence of the 
previous grant, yet it does not proceed in con- 


5 ſequence of the — which is the only war · 
rant for it. | 


Seiſines muſt be b within any Fn 


of the date *, otherwiſe they will not be effeQual 


againſt purchaſers or creditors, though they 
may be ſuſtained againſt the 2 and his 


tepreſentatives. | 
Extracts of ſeiſines from the record of ſeiſines 


5 are probative i in all caſes f, — in impro- 
men 


Seiſines * preferred according t to the date 
of regiſtration , and not the date of the ſei- 


fine, 


By an act of ſederunt, it is enacted q, that the 


| full ſeiſine and docquet ſhall be ingroſſed in ä 
55 regilter, n the certification of nulluy. 8 


\ = © Hm vi. 1619, e. 16. —Cha. I. 1681, c. 11. — | 


lian, 1696, c. 18. 


+ James VI. 1617, 6 . cba. I. 1631, e. 11. 
1 William and Mary, 1693, c c. 13. | 
7 Ads of S:derunt, 19th January 1756. 
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could not compete with public ſeiſines, unleſs 
| cloathed with poſſeſſion for year and day. The 
act 1693 removed this diſtinction betwixt public 


rence to be regulated by the date of regiſtta- 


mn —̃ — _—_— 
2 — — — — * 


By act 1540, chap. 105 *, baſe infeftmentz 


and baſe infeftments, and declares the prefe- 


tion. 


. V. 1546, e. 105. 


r 


Of Annualrents, and other In- 
cumbrances, created by original 
Grants. 


A NNUALRENTS, rights in ſecurity, and 
. other incumbrances on inheritances, in 
ſo far as holden of the grantor, being original 
rights, fall naturally to be confidered in this 
chapter: But as, for the moſt part, ſuch ſecuri- 
ties contain procuratories of reſignation, which 
properly imply alſo a tranſmiſſion of the right 
of the grantor, theſe ſhall be explained in the 
ſecond part of this Treatiſe. 


* FFT 


BOOK u. 


T I T L E 8 I. | 


Of the 1 — and Tranſmiſhon | 
of Rights. . 


N treating of the tranſmiſſion of rights the 

1 following order ſhall be obſerved. 
— The W of rights by — 

deeds. | 

2. The trankniffion of rights by 8 

3. The tranſmiſſion of rights by decreets of ; 
the courts of law. 

And as, in the former part of this Treatiſe, 
we began with perſonal rights as the moſt 
ſimple, we ſhall obſerve the ſame order here, 
and thereafter proceed to the tranſmiſſion of 

5 real 3 


enn 


FO L William III. 1696, c. 25. 


e HAF. L 
of Indorſations. 


"HE word Indorfation, uſed with us, is he 
- Engliſh. The Engliſh make uſe of in. 


dorſement. The laſt is derived from the 


French. The firſt ſeems to have been derived 
from the Latin words in and dorſum, and may 


be properly ufed in Scotland. 
The moſt ſimple of all tranſmiſfions is that 
of indorſation on the back of the writing it. 
ſelf, The cuſtom of merchants firſt introduced 
the indorfation of foreign bills of exchange, by 


ſigning an order on the back of them to pay the 
contents to a certain perſon. Thereafter it be- 
ing found to be more commodious to leave the 


indorſation blank, it became uſual for the hol- 


der to ſign his name on the back of the bill, 


without ſuperadding the order ; and the ſame 4 


practice was extended to inland bills, and pro- 


miſſory notes, or tickets; and ſuch blank in- 
dorſations are in effect authoriſed by an excep= _ 
tion in the ſtatute of William“, diſcharging 


„ 


K & F 2 


— IIt. 2696, c. 36. 


at E — 1 


„blank bonds arid truſts. But it 18 to be ob. 
ſerved, that this exception is by the ſtatute con. 
6ned to bills of exchange, or notes of any tra- 
ding company. And though, by a ſubſequent 


ſtatute in 1696 *, the ſame execution is declared 


to be competent upon inland bills or precepts, 
as was competent by a former ſtatute in 1688+ 
upon foreign bills : Yet neither of theſe two 
laſt mentioned ſtatutes do make any proviſion 


vith reſpe& to indorſations. This, however, is 


now made clear by a late ſtatute }, which ex- 
tends the privilege of bills to promiſſory notes. 


Note. This ſtatute is temporary, but now 
To” en by og * 5 


18. Ss 55. 


Here it may be proper to be noticed, that the 
indorſation of bills implies warrandice not only 
of the right, but that the debt ſhall be paid, pro- 
vided due notice is given of the failure of the 
acceptor; and that, in ſuch caſe, horning may 


| Pals againſt the acceptor, drawer, ans indor- 
B fer, jointly and ſeverally. 


Before the act of George III. in 1772, the 


indorſer could | not ot ſubjoin any condition to the 
indorſation 1 


I Charles II. 168, c. 20. 
I 12th George III. c. 72. f 36. 
$ 12th Geo. HL. c. 22. * 
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in Scotland may be now qualified by a deck. 
ration in the indorſement, that it ſhall be with. 
out recourſe, whether ſuch condition in an in. 


Adorſement of a foreign bill, or one payable i in 
5 England, ſhould be effectual, is not clear. 


out a date. 


ference in the judgment of caſes, otherwiſe ap. 
parently ſimilar, which is a great cauſe of ibe 
uncertainty of the law. It would tend much to 
caſe which may admit of it, inſtead of deciding 


law. In the caſe of bills, it is a general maxim 


who is not ſubject to any objection that may be 
made to his payment, excepting that of fraud or 


payment marked on the bill. The great dif 


of endurance of this privilege, as to which thi 
court has been much divided, and the judgments 


/ that this * expires with that of ſummary 


indotſation of the bill: But, from the tenor 
that act, it ſhould ſeem that an indorſation made 


As indorſations may be blank, they are vin 
With reſpect to che effect of this indorſemen, 


the deciſions of the court have not been uniform. | 
Special circumſtances often occaſion a dif. 


the removing of this inconvenience, if, in every 


the ſpecialty, the judges would determine the 


that the acceptor muſt pay his bill to the holder, 


forgery, an apparent defect in the bill itſelf, or | 


pute hitherto has been with reſpect to the time 


have been different in various caſes. The idea 


. 
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diligence, in fix months after the term of pay- 
ment, ſeems to have prevailed, and it has been 
' fo decided . On the other hand, it has been 


argued by ſome, that this privilege only ſubſiſts 
while the bill is current; and that, after the 
term of payment, a bill is in the ſame ſituation 
with any other ſecurity. But this is contradict- 
ed by a deciſion , where it was adjudged that 
an indorſation of a bill, after the term of pay- 


meat, even when there was no proteſt, entitled 


the indorſee to recourſe. This laſt decifion 


ſeems to imply, that the privilege attending in- 


dorſation continues while the bill is in force and 


not preſcribed. In ſhort, this privilege ſeems 
not to be annexed to the bill, but to the form 
of tranſmiſſion, which is intended to make the 


property paſs from one perſon ta another with 


eaſe and ſafety. This is confirmed by the prac- 
| tice in India bonds, which paſs from hand to 


hand by blank indorſement, without | being 
liable to any exception. | 


When a bill is duly proteſted, and the proteſt 


regiſtered, it falls under a different predicament 
by the decreet of regiſtration ; and, in that caſe, 
it is uſual to convey the bill by an aſſignment. 
ut the intention of uſing that mode ſeems only 
5 to bei in order to carry a 8 to the regiſtered £ 


5 | 5 proteſt. 


Y 24th ! Feb. 1 Scovgal agrinlt Ker; Home's LE 
Select Deciſions. 


| 5 F- 16th Jane 1749, Forbes againſt baut. 


B. l. 


proteſt. The indorſement, even in that e 
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would carry a right to the bill, and as an in- 


|  dorſee ſeems not to be legally bound to know 
the regiſtration of the proteſt, it may be doubted 


if the decreet of regiſtration would make ; any 


difference in the caſe. 

With reſpe& to recourſe againſt indorſers, a 
queſtion has occurred as to the notice neceſſary 
to be given to them. The judges lately found 
recourſe not competent againſt any of the indor- 


ers *, to whom notice in due time had not been 


5 given. | 
Inland bills in England are allowed by ſta 


tute + to be proteſted within three days after 
the bill ſhall become due. 


By this ſtatute, the bills muſt be for . 5 4 


upwards. 2dly, The acceptance of bills is di- 


rected to be on the bill. 3d/y, The bill muſt 
bear to be drawn for value, and payable at a 
certain time. 

This ſtatute directs that the proteſt ſhall be 


made by a notary, and, in default of a notary, 
by any other ſubſtantial perſon of the city; and 
that notice ſhall be given of the proteſt to the 

£2 perſon from whom the bill was received, within 
fourteen days after the protelt ; and, in caſe 
the bill ſhall be loſt, the aver ſhall Live a wu | 


Z one. 


* gth and roth William Ur c. * 


* a> Feb. 1781, David Elliot againſ ls Bell 
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Buy the cuſtom of merchants, it is uſual to 

give firſt, ſecond, third, and even fourth bills, 

- when they are to be tranſmitted to a diſtance. 
The tenor of theſe bills are as follows: 


Edinburgh, 2d Feb. oh. 
Fourteen days after date, pay this my firſt 
of exchange to A, or order, One hundred 
pounds Sterling value of — without farther | 
advice from 
Io B, merchant | in London. 


The ſecond contains this addition, Pay this 
my ſecond per exchange, (the firſt, ſecond, 
third, or fourth not being paid). The others Es 
| are varied according to their number. | 
Promiſſory notes in England for L. 20 or 

_ upwards *, are allowed to be proteſted as bills, 
and other privileges of inland bills in the ſaid 
| laſt act are extended to them. This act is only 
tor three years, but was afterwards made perpe- 
_ tual by act 7th of Queen Anne f. 

In England, the bonds of the Eaſt India 


= India 3 are authoriſed by ſtatute; but 
. 9 whether | 
2 3a and 1% Anne, « 8 


Company, and thoſe of the York Building Com- e 
pPanpy, paſs by indorſation, and the bonds bear 3 
that they ſhall do ſo. The bonds of the Eaſt 
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| Whether thoſe of the York Building Company 


have ſuch authority I know not. 
Bonds in England may be aſſigned in equity : 


But ſuch aſſignment *, both by its form, and 
« in its effect, is only a power of attorney to 


< receive for the aſſignee's uſe, and will be ſub. 


IJ ject to whatever equity the bond was liable, 
nin the hands of the obligee or aſſigner; but, 


if legally negotiated, and transferable by de. 


< livery or indorſation, it is otherwiſe.” | 
Bank- notes, and other notes, payable to the 
bearer, paſs by delivery. - 


Bonds iſſued by Douglas, Heron, and Co, | 


for redeeming their annuities are, by ſtatute, 
authoriſed to paſs by indorſation; and theſe 


bonds paſs as bills, from hand to hand, and are 
not liable to any exception which is perſonal to 
the indorſer ; even a payment to the indorſer 


will not operate againſt the onerous indorſee, if 
not marked on the bond itſelf. RO 

In a competition between creditors of the 
York Building Company (1782), the court 


ſuſtained decreets of adjudication, led by the 
holder's of the Company's bonds, though the 
blank indorſations in many of them were not 
filled up. But the indorſees who held thoſe 
bonds were found liable to every exception com 
; n to che debtor * the 1 holder. 1 
oy 1 C HA. 
85 Mr 8 opinion in 2 caſe of the York | 


Building ee 's creditors. 


18 


N 


transferred from the firſt grantee to another 


jj 


CHAP. uU. 
Of Aſhgnations. 


N — 2 is a had by which right 
to a perſonal obligation, or deed, is 


perſon. The grantor of this deed is called the 


|  cedent, and the grantee is named the aſſignee. 


Before making out ſuch deed, it is natural to | 


Ps examine, 


= The title which the grantor has to make ; 


2. The benefit and right which the aſſignee 
is to receive by accepting it. | 


3. The form of the deed, which muſt be Va- 


| ned according to circumſtances. 


The firſt of theſe has been explained i in | the 


_ firſt part of this Treatiſe. 5 

With reſpect to the right and benefit which 
= the aſſignee acquires, it is to be noticed, that, 

| by the acceptance of an aſſignation, the aſſignee Es 
comes to be in the cedent's place, ſo that every 

benefit competent to the cedent accrues to 


de inſerted; and if it is regiſtered, it is conve- 
nlient, tho? not abſolutely neceſſary, to take no- 
Bee of the place and date of regiſtration. For 

example, when the purpoſe of the recital is on · 
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the aſſignee; and the affignation being com. 


a pleated by intimation, no ſubſequent deed off 


the cedent, or diligence to be uſed by his credi. 
tors, can affect the afſignee's right. 
The form of an aſſignation is ſimple. Ifa ſingle 
bond or bill is to be conveyed, there is no need 
of any recital. After the common introduction, 
and grantor's name and defignation, it may 


proceed thus: © In conſideration of a certain 


„ ſum of money inſtantly paid by B, to have 
* made and conflitute, as I by theſe preſents 
* make, conſtitute, and ordain, the ſaid B, his 
* heirs and donators, my undoubted and irre. 
e yocable ceſſioners and aſſignees, in and to the 
<< ſum of contained in a bond,” &c, 
But if ſeveral bonds or bills, &c. are to be con. 
veyed, the previous recital of them, in the affign. 
ment, will make it clearer, and leſs perplexed, 
than by beginning with the aſſigning clauſe. ' 

In the recital of relative deeds, this general 
rule ſhould be obſerved, viz. © To recite no 
© more of the relative deed than what is necel- 
&« ſary to anſwer the purpoſe intended.” The 
date of the deed recited is always neceſſary to 


| Jy to ſpecify the right of the grantor, after re- 
_ the ground of debt, it vill ſuffice to ſay, 
5 | (e to 


„ 


« to which debt I have right by aſſignation 
« from dated Pq When 
2 moro full recital of a relative deed is required, 
the recital mult be in the Peri words of the 
| deed recited. | 
In the aſſigning clauſe, not only the FR but 
alſo the writings upon which the debt is found. 
ed, ſhould be conveyed, * with full power to 
the aflignee, and his foreſaids, to aſk and de- 
ce mand, and to uplift and receive, &c. and, if 
« neceſſary, to ſue for recovery, and to grant 
receipt and diſcharges, which ſhall be ſuffici- 
© ent to the receivers; and generally to do 
« every thing which the grantor could have 
"6 _ 3 * n the aff Igna- 
* ow.” -- - 
The next tt is that of e which 
is uſually from fact and deed of the grantor and 
| his authors. Abſolute warrandice of an aſſign- 
ment of a debt, has the effe& only to warrant 
the debt to be due, but does not warrant that 
it ſhall be effectual. 
If the aſſignment is by a fader, it is uſual 
only to oblige the conſtituent in the warrandice; 
but if the factory is of an old date, the factor is 
allo taken bangs to warrant from his own facts 
and deeds. = : SE 
Ihe writings conveyed a are 1 del 
, vered with the aſſignment, and the affignation 
F contains a clauſe _ ſuch n 3 but if 
the 
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the writings are not to be delivered, it is pro. 
per to inſert an obligation to make them forth. _ 
c.oming, upon receipt for re-delivery in a com. 
petent time, and under a ſuitable penalty, 
As it may be inconvenient to give a per. 


manent obligation of this kind, if the writings 
are intended to be delivered in a ſhort time, the 


obligation may be taken on a paper apart, to 
be given up on delivery of the writings; in 
| ſuch caſe, the 2 ſhould bear the chk | 
of delivery. 
The affignation is concluded by a clauſe of 
regiſtration and teſting clauſe. 7 


If an aſſignee is to convey his right to ) athird 


perſon, ſuch deed is called a tranſlation, and dif. | 
fers very little from an aſſignation. The deed 
ſhould recite the aſſignation in evidence of the 


grantor's title; and the words uſed in the af- 


ſigning dk are: Transfer and aſign; 
and, after ſpecifying what is transferred, there 


is added theſe words: Turning and tranſ- 


< ferring the whole right in and to the premil- | 

( ſes, from me and my nouns, to and i in fa- 
r 1 
Is! the aſſignee is to reconvey the rieht to the 9 
. 9 ſuch right is called a cetrocgſſion; and 

wards © repone, reſtore, and In we 
D n in \ affiguments may be ended ne 
cording to circumſtances ; ſuch as truſt, in ſe· 


e wg wy 


PL 
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curity of debt, liferent and fee, ſurvivancy, or 


with a view to death, or marriage, &c. as to all 
which vide part firſt. 8 


Bonds, in their nature moveable, har render. 


ed heritable by deſtination, by the excluſion of 
' executors, may be conveyed by aſſignation: 


But ſuch aſſignation, if not made for an onerous 
cauſe, muſt be executed in liege pouſtie, being 


liable to reduction at the inſtance of the heir 


of the grantor, as done on death. bed. Such 


bonds being moveable in the perſon of the 


aſſignee, may be transferred by him at any time. 


In ſettling a perſon's moveable eſtate, it is com- 


mon to make a general aſſignment of all move- 


ables and moveable debts preſently pertaining to 


the grantor, or which may appertain to him at his ” 
death; though ſuch aſſignation entitles the aſſig- 


nee to receive, and the debtor is ſafe to pay, with- 


out confirmation, yet it will not entitle the aſſig- 
nee to compel payment. of the debt, in caſe of 
refuſal ; and therefore it is uſual to make a re- 
ference in ſuch aſſignation to inventories, either 


already ſigned, or which ſhall thereafter be ſign- 


ed by the cedent, relative to the aſſignment ; 


and which inventories are declared to be hol- ID 
den as parts of the aſſignment. Such clauſe 5 


makes the aſſignment ſpecial, with reſpekt to 


Phat 1 is contained in theſe inventories, and en- 
titles the aff gnee t to ſue or uſe diligence for re- 


m_ 4 covery, 
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covery, — confirmation . and ſuch 
| deeds are good, though neither intimated Nor 


delivered in the life of the grantor. 
Theſe affignments commonly contain a decla. 


ration diſpenſing with the delivery, and being 


for moſt part intended as a ſettlement of the 
grantor's moveable eſtate, in the event of his 


death, they generally contain a clauſe, bur. 


| thening the aſſignee with the payment of the 


cedent's debts : But, ſhould ſuch clauſe be o. 


| mitted, the aſſignment not being made for an 
onerous cauſe, would not prejudge the right or 


| diligence of the creditors of the defunQ ; and, 


even though it were granted for a valuable con- 
ſideration, it ſhould not be effectual againſt cre. 
ditors, who may have uſed diligence to affect 


the ſubject, previous to the intimation of the 


aſſignment. 


Bank ſtock, and the flock of athins chartered 


companies, are regulated by ſtatutes, or charters 
conſtituting the e and muſt be tranſ. 
ferred, in the company's books, in a particular 
form, preſeribed by the ſtatutes, and other by- 
laws of the ſeveral companies. 


„ conveyances are commonly called 
E 2 
fn. | Affignations are compleated by 2 notoria 
intimation to the debtor, or obligor, in preſence | 


William and Mary, 1690, e. 26. 
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pier and ſhore of Leith. In this laſt caſe, no- 
tice ſnould alſo be given to the debtor's known 


attorney in Scotland: But this laſt is not abſo- 


lutely neceſſary. 


8 By the lag bankrupt act -, # &« arreliinent exe- 
„ cuted at the market- croſs af Edinburgh, pier 
« and ſhore of Leith, againſt a perſon out of 
the kingdom, without other ſufficient notifi- 
e cation, ſhall not interpel the arreſtee from 


paying bong fide to the original creditor.” It 


ſeems to be reaſonable to extend this to edictal 


intimations of aſſignments: But, in either of 


theſe caſes, though the debtor may be protected 


from double payment, yet, in competitions be- 


| tween the creditors of the cedent, the effect of 
the arreitment and intimation continues to be © 
the ſame as before that ſtatute, ſubject only to : 
3 the regulations miroduced oy the ſtatute. | 
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of witnefles; upon which an 3 mould 
be made out; after which the right is fully 
veſted in the aſſignee, ſo as to preclude all poſ- 
terior demands, either of the debtor, or of his 
other aſſignees or creditors. This muſt be done 
perſonally, or at the obligor or debtor's dwel- 
_ ling- -houle, by leaving a ſchedule of the intima- 
tion; or, in caſe the debtor, &c. is not in Scot- 


land, the intimation may be made, by leaving 
the ſchedule at the market-croſs of Edinburgh, 


reſpect to edictal arrreſtments, is general, and, 
in equity, ſhould be extended to all ſuch arreſt. 
ments: But as, from the tenor of the act, it 
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The clauſe in the ſtatute before avid, with 


ſecms only to reſpect the caſe of bankrupts, it 
may be doubted if it will afford a defence to the 


arreſtee of a creditor of a perſon who is not 
| bankrupt ; becauſe, in ſuch caſe, though the 
arreſtee may be obliged to pay the arreſter, he 


may have it in his power to recover, from his 


original creditor, what he has been compelled 
to pay to the arreſter, with his expences. 


Though intimation compleats the affignee's 


right to the thing aſſigned, yet his right cannot 
be better than that of his cedent ; and there. 
fore every objection to the obligation or debt 
competent to the debtor againſt the original 


creditor, is equally competent againſt his aſſig- 


nee, as well after intimation as before ; with 
the exception always of bills and bonds, allow. 


ed by ſtatute to paſs by indorſement. 
Sometimes, to fave expence of intimation, 


| the debtor grants an acknowledgment of the 
aſſignation, and diſpenſes with the intimation 
thereof. This may be ſubject to litigation, in 
caſe of intervening arreſtment ; in ſuch cales, 
therefore, it is proper, in this acknowledgment, 

cd inſert allo an obligation by the debtor to 
pay the debt to the allignee. Tb 
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ot a Diſpoſition of Moveables. 


RIGHT to moveables is preſumed from 


poſſeſſion. In a fale of moveables in- 


ſtantly delivered to the purchaſer, there is there- 
fore no need of writing; but as, in many caſes, 
' the delivery cannot be made immediately, a diſ- 
| poſition becomes neceſſary in ſuch fales. 
This conveyance may be made by a fingle 
deed; but ſometimes ſuch diſpoſitions are exe- 
cuted in the form of a contract, where, in con- 


fideration of the price to be paid, the ſeller /ells 


and diſpones, &c. and of the other part, the buy- 


er becomes bound to pay the price in the terms 
agreed. Theſe contracts vary according to the 
nature of the bargain : For example, in a con- 
tract of ſale of victual, the ſeller is taken bound 


to deliver it at a certain place, and at a ſpecific 
term; and, of the other part, the buyer is taken 
bound to receive it then and there. If the vic 
|  twal is to be ſea-born, it muſt be aſcertained _ 
| who is to find the veſſel for carrying it, and . 
 whoſeriſk the ſea carriage is to be. 
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If a ſhip on the ſtocks is fold, or a ſhare 
thereof, the ſeller ſhould hecome bound to have 


the ſip finithed and complented ae a term cer. 


am: Her burden and form ſhould alſo be af. | 


certained. 


Piſpoſitions of moveables are often uſed in 


contracts of marriage, where it is uſual to dif. | 
pone in general the huſband's houlchold-furni. 


ture in favour of the wife. 


.", i may be proper ts be noticed, that 
part of the furniture deſcends to the heir as heir. 


ſhip moveables. Such part would not fall un- 


der this general diſpoſition, unleſs it be ſpeei- 
ally mentioned. Pictures do not fall under the 


denomination of furniture; and it may be a 


_ queſtion whether plate does if ——— it 


does not. 


When a marriage is diſſolved is the death of 


the wife, and there is no marriage. contract, or 


| proviſion to the wife, and no diſcharge of her 


legal claims, her executors ſhall be entitled to 
the wife's ſhare of the moveables, without ex- 
cluſion of the heirſhip; becauſe the huſband 


cannot have an heir in his life. The fame rea- 

ſon does not hold when the marriage is diſſolved 1 

by the death of the huſband. = 
In the general deſcription of furniture, he 
N words Ems. __ and out- 7 F 


. da 3 3769, Lady Rankellor _ Lady 
Ayton. | | 


kia hb Willegr $2.” The expref. 
Gon in this laſt part will comprehend brewing 


n 


looms, baking utenfils, and veffels uſed in the 
it is better to have them expreſſed: 
But lagen pleniſhing, though accompanied 
with the other words, will not comprehend u- 
tenfils of huſbandry and gardening, unleſs ex- 


preſſed; becauſe, by the word Houſehold, the 
things are limited to what pertains to the houſe. 


Without the word houſehold, the expreſſion 


inſight and outfight, pleniting and utenſils will 


comprehend all the plenifhing of the farm and 


garden, in the natural poſſeſſion of the grantor. 


It is better, however, to expreſs more par- 


ticularly what is intended'to be conveyed. 


When a huſband's whole houſehold- furniture 


zs diſponed to his wife in a contract of marriage, 
if the huſband ſhall die in the natural poſſeſſion 


of two or more furniſhed houſes, query, Will 

the wife be entitled to all, or which of them? 
Though an argument may ariſe, from the in- 

tention of parties, that it was only meant to 


furniſh one houſe to the wife, the expreſſion in 
| the deed ſeems to carry all houſehold-furniture 

| belonging to the huſband, whatſoever and 
wWbereſoever. But, if the meaning of the clauſe 
ſſall be interpreted ſo as to comprehend only 
one houſe, that houſe in which the huſband 


bad 
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ded div teen b be un | 
© derſtood to be the one intended. 

Sometimes diſpoſitions are taken to a tenant's 
=. | | ſtocking on the farm, in which caſe the goods 
| . ſhould not be left in the tenant's poſſeſſion, - 
 therwiſe the diſpoſition may be defeated by a 

| poinding at the inſtance of a creditor. 
=_ | Diſpoſitions of moveables, not inſtantly deli. 
[| | vered, are compleated by a ſymbolical delivery 
| of a part, and an inſtrument of a notary taken i 
= thereupon. But there are ſo many exception ⁵ ] 
II 
A 
a 


to which this act of poſſeſſion may be liable, in 
V the intervention of creditors by dili. 
| | | | gence, that it is not much to be relied on; itis 


ae⁊ t leaſt good againſt poſterior voluntary co. WM * 
=_ 3 made by the grantor. ef -M 
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or Dilpolitions Intiitv Mortii: 


21 


IN ſettling a perſon's affairs, it is cuſtomary 
to execute a general diſpoſition of all his 


means and eſtates, debts, ſums of money, goods 
and effects, as well real as perſonal, heritable 
| as moveable, of whatſoever kind, denomination, 

or deſignation, preſently pertaining to the gran- 
f tor, or which ſhall appertain to him the time of 


his deceaſe, wherever the ſame may be ſituated ; 


and to burden the diſpoſition with the grantor's 
debts, legacies, and funeral charges, &c. In 


drawing ſuch conveyances, the following obſer- 
vations may be of uſe. 

1. The deſcription of what is to be convey- 
ed, made in the general terms before mention- 


eld, is better than an enumeration of particulars ; 
for, in a particular enumeration, if any thing Fo 
| ſhould be omitted, it would not be coinfrehend- 7 


ed under the deed. 


In England, this er is ; welt expretied 5 
5 tha 6 Al his eſtate, perſonal ald real, heri- 


Az i table 5 
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« table and moveable, whatſoever and where, 
E  ſoever.” e | 
2. The deed wing intended to vob the ef. 
fect of the law of death-bed, it ſhould be made 
to take effect immediately; and, in that caſe, 
the grantor's liferent ſhould be ;eſerved. 
| 3- There ſhould alſo be © a reſerved power 
to the grantor, at any time in his life, and 
 « even at the point of death, to burden, revoke, 


* and alter, either in whole or in part, by a 
„ writing under his hand, and alſo to cancel 1 
6 the deed at pleaſure; declaring, that the ſame p 
“ ſhall be effectual, in ſo far as not altered, re. 

4. yoked, or cancelled, albeit not delivered in _ 

© the grantor's lifetime, with the not-delivery 1 
« whereof he diſpenſes.” 4 
Ik this deed is granted to an heir alioqui 2 6« 
ceſſurus, he may repudiate it, and make up his 6 
title as heir, which would render the reſerved « 

faculty of no uſe, and would vacate every bur- * 

den on the inheritance created on death- bed. l 6 


has been made a queſtion, whether ſuch reſer. 
ved faculty may not be voided, in ſo far as exer. 
eiſed on death-bed, even when the deed is in fa. 
| vour of a ſtranger. But this was decided by 
1 dhe Houſe of Peers, in a caſe much litigated, 
| eee James Lord Forbes, and the daughters 
h | 
| 


of Lord Forbes his brother. William, the de- 
funct Lord, in his contract of marriage, had 
4 n his — *! heirs-male of the 
mamarriage, 


— _— 
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marriage, in favour of his beirs· male whomſo- 


| ever; in conſequence of which, his brother 


James ſucceeded to his eſtate, and challenged a 


bond of proviſion, granted by his brother Wil- 
' liam on his death-bed, to his daughters, in con- 


ſequence of a power reſerved to himſelf in his 
contract of marriage. The Court of Seſſion 


ſuſtained the objectionꝰ: But, upon appeal to 
the Houſe of Peers, the pedement was reverſed. 
This cauſe was involved with many facts; but 
the tenor of the decree of the Houſe of Peers 
plainly evinces the principles on which the 
| Houſe proceeded. The Court of Seſſion redu- 
| ced the bond of proviſion to the daughters on 
| the head of death- bed. The words of the de- 

_ cree of appeal are, That the bond of provi- 
* fon in queſtion having been granted, in ex- 
* ecution of a faculty reſerved in the contract 
* of marriage, the exception of death-bed does 


not lie either againſt the principal ſum of 
& L. 2000, or the annualrents and intereſt 
thereof; and therefore reverſe the interlocu- 
% tor complained of,” &c. 

The clauſe, with the burden of all the gran- 
tor's debts, &c. as commonly expreſſed, is very 


exceptionable ; for though it is generally un- 
derſtood that the diſponee ſhould only be liable 7 
to the extent t of the ſubject conveyed, yot e 


words 72 


— 3 RIDA ' Houſe of Lands, Janes Lord 
Forbes againſt daughters of W liam Lord Farbez, 


ww 


183 


words may be conſtrued "in a more 
ſenſe; and therefore, inſtead of uſing the word 


burden, it may be made in the form of a decla. 


ration and proviſion, © that the diſponee ſhall 


make payment, &c. out an joy agg 


“ dieſt of the ſubjects diſponed,” But 
though, when the diſponee is a Mart this 
may be effectual, yet in the caſe of an heir ali. 
qui ſucceſſurus, it may not have the effect; for a 

general diſpoſition in that caſe might be held az 


a praeceptio hereditatic, and to * a paſſive 


. title. 


pet, as has been already noticed, it will not 


enable the diſponee to compel the debtors to pay. 
This may be ſupplied by a reference to inven · 


tories, as mentioned in chap. 2. 

The general right to heritable ſubje&s is on- 
ly perſonal, and muſt be compleated by adjudi- 
cation in implement. To fave that expence, if 
the particulars are known, they ſhould be in- 
5 groſſed in the diſpoſition, with the neceſſary 


clauſes for veſting, by procuratory and precept. 
This is uſually done, aſter the general words in 
the diſpoſitive clauſe, thus, © And particularly 

without prejudice to the e fote - 


| 4. ſaid, ” kee. 5 
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Though a general difpolition of this kind ſhall | 
_ entitle the diſponee to intromit with moveables, 
and allo to receive payment of moveable debts, 


en 


Of Conveyances by Will or 
Teſtament. 


\ TzSTAMENT is a declaration of a perſon's 
will concerning the diſpoſal of his 
moveable eſtate after his death. The grantor 
zs called the teſtator, the grantee, the legatee, 
or legator; and the perſon to whom the exe- 
eution of the will is committed, 10 called che 
executor. 
It is neceſſary chat, at the time of making the 
| will, the teſtator ſhould be of a ſound mind. The 
will begins with the name of the teſtator ; and 
as it may be executed in a man's laſt moments, 
when, from diſeaſe and weakneſs of body, one 
may be ſuppoſed to be weak in mind, it is uſual 
to introduce it, by afferting in the will, that the 
teſtator, though weak in body, 1 1s of perieft ny : 
pe ſound mind and judgment. 
After which the will uſually Proceeds upon EE 
the recital, That, confidering the certainty | 


46 of 


c 


ſential, and therefore is often left out. If there 
are any former ſettlements intended to be pre- 
ſerved, there may be a declaration in the will 
to that purpoſe, otherwiſe it 1 uſual to revoke ä 

all former teſtaments. . 8 
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of death, and the uncertainty of the time 
thereof, the teſtator being reſolved to ſettle his 
affairs, to prevent all diſputes among his re. 

lations after his death, he declares his latter 


will and teſtament to be as follows : Inpri. 
mis, He recommends his ſoul to Almighty 


God, hoping to be ſaved through the merits 
of Jeſus Chriſt, his Redeemer ; and appoints 

his body to be decently interred. Tem, He 
— to be his ſole 
executor and univerſal legator, with the bur. 
den of all his juſt and lawful debts, and fu. 


nominates and appoints = 


neral charges ; and alſo of the payment of 


the ſeveral legacies after ſpecified, all of which 
he orders to be paid by his executors within 
ſix months after his death, with intereſt _ 
thereafter during the not- -payment, in man- 


ner following, viz. 1. To the 
ſum of , © 
with power to the. executor to confirm, and 


do every thing competent to an executor by 
law. And he hereby declares this to be his 


laſt. will and teſtament, and revokes all for- 
mer teſtaments, &c. The recital is not eſ- 


Hl. 


N 
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If, after executing the will, the teſtator ſhould ; 
incline to make any additional legacies, it may 
de done on the bottom, or back of the will, or 

in a ſeparate writing relative thereto, by briefly 
appointing the executor to give or pay the le- 
gacy y bequeathed. This is called a codicil to 
the will, and ſhould be formally ſubſcribed and 
teſted as any other writing. 


The form of an Engliſh will differs * that 


of Scotland in this ; the Engliſh will generally 
begins with the legacies, and then declares to 
whom the reſidue ſhall belong ; and, after all, 


appoints an executor of the will. In Scotland, 


we generally begin by naming the executor, 
and not only make him executor, but alſo uni- 
verſal legator and intromittor with the teſtator's 
whole moveable goods and gear, with the bur- 
den of his debts, and the ſeveral legacies, which 
are all after mentioned in the will. The words 
uſed in the Engliſh will are give and begueath. 


The nomination of executor and univerſal le. 


_ gator with us tranſmits the right: But if the no- 

mination is only as executor, ſuch nomination. 

mall only entitle him to the execution of the 
will, and to a third of the dead's part for his 
trouble; and he will, in that caſe, be account- 
able to the neareſt in kin for the reſt, and 8 
nignzt falls by his death; ſo that if any part of 
te will ſhall then remain unexecuted, it will 
not deſcend to his repreſentative, but remain in 


boni 
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5 eee and may be confirmed by 
his repreſentatives or creditors. If the execu. 
tor named be alioqui ſucceſſurus, as neareſt in 
kin and heir in the moveable eſtate of the de. 
funct, a confirmation of a part will veſt the 
whole, whether the teſtament i is —_— Exe. 
cuted or not *, 
Poſſeſſion taken of the ipſa corpora of move. 
ables by the neareſt in kin of a defunct, will 
| veſt in them the right to all the defunct's move. 
ables, without confirmation . The confirmation 
| by an executor ſtranger, nominated by the de- 
_ fun, eſtabliſhes the right in the neareſt in kin 
as effectually as if they had confirmed. But a 
5 ſingle decerniture in the confirmation, without 
giving up any inventory, will not t veſt any right : 
= in the executor. : 
mn .,--. The will may contain a clauſe of regiſtration, ” 
{| 3 and muſt be teſted in the uſual way. It is com- 
| pleated by confirmation in the commiſſary 
court f, where the defunct had his principal 
dwelling-houſe at his death. If he had no fix- 
1 ed reſidence, or died in a foreign country, the 
8 W of Edinburgh, a as the commune 
» Vide 155 Decifious, 12th wn 1765 Bel, 
ps 24th June 1737; Michel, 23d * 175. Exe- 
© eutors of Murray. | 
oh + Vide Deciſions, MWhirter, 14th Ac: 1944; 
Baird, and Gray, 3d February 1744; Brodie and 
Stewart, 1757 ; Erſk. Inſt. fol. ed. p. ogy my 
age Veitch, 6th March 176g. 
* wk * 17525 Mill: 
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ferun, is the proper court for confirmation &: 
If he went abroad, not with an intention of re- 
maining, but to return in a ſhort time, the com- 
miſſariot within which he reſided, before he left 
Scotland, is the proper court fr. 

I be word legatary uſed with us comes from 
the Latin legatarius, which ſignifies a perſon to 
whom a legacy is bequeathed. The Engliſh 

| make uſe of the word legatee. 

Though one in liege pouſtie may by a deed 
inter vi vor, diſpoſe of his whole moveable eſtate, 
yet he cannot on deęath- bed impair the ſhares 
due to the wife and children } by virtue of the 
jus relictae or legitime; and, for that reaſon, a 
_ teſtament can only be extended to the dead's 
part 8, excepting where the jus relictae and le- 
gitime are renounced. The right of the relic 
and children being an appointment of the law, 
the widow and children, upon their ſurvivancy, 
are deemed to be veſted in their reſpective ſhares, 
without confirmation, and therefore, upon their 
death, the right 1 IS tranſmitted to their neareſt 
in kin. 


? 


LEE ER. 


> B 7 5 Heritage 


4 Erfe. 1 3. t. 9. $ 29. 
. James J. 2426, e. 88. 


t bDirleton's Doubts, v. legiina liberoram. | 
1 Erik. 1. 3: tg 5 15. 
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Ty Heritage cannot, by our law, be tranſmitted 
by will : But in England that is competent by 
ſeveral ſtatutes of Henry VIII.“ And by an 
2. of Charles II f. three witneſſes are required 
to all wills by which * 
land. f 


Us 27th Henry VIIL c. 10. 11.—32d Henry v. 
c. 1.—34th & 35th Henry VIII. c. 5. 
I 29th Charles II. c. 3. 5 5. 


of 4 Tranſmiſfion of Real 
"_ 5 : 


Of the Security of Purchaſers from the - 
Records, and of the Defeas of the 
Records. 


EFORE we proceed to the tranſmiſſion of 


real rights, we ſhall endeavour to ex- py 
EY plain the ſecurity purchaſers may have from a 


proper ſearch of the records, and alfo the dan- _ 


ger that they may run of ſuſtaining a loſs by 
defects in the ee even after the moſt ac- 5 
eurate ſearch. | 


oy 1 1 5 a 


B. II. 
We ſhall begin with the ſtature in 1617, ag 
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being the firſt material ſtatute :—* Inſtruments 


© of ſeiſine , reverſions, bonds for making re. 


verſion, aſſignations thereto, diſcharges there. 


«© of, renunciations of wadſets, and grants of 
8 redemption, and ſuch like, ſhall be regiſtered 


& within three ſcore days after their dates, o- 


© therwiſe they ſhall not be effectual in pre- 


e judice of a third party, who ſhall have ac- 


* quired a lawful right to the ſubject, but ſhall 


„ be good againſt the grantor and his heirs ; 


but declaring that it ſhall not be neceſſary to 
record a bond for making reverſion, unleſs 
the grantor of ſuch bond is infeft, and, in 
< that caſe, the ſame muſt be recorded within 
three ſcore days of the date of the ſaid inkeft. 
: 66. ynont.” | 
_ Theſe regiſtrations mull be made either in the 
general regiſter at Edinburgh +, or in the re. 
giſter of the particular ſhire or ſtewartry where 


the lands lie, and extracts from the records bear 
faith, excepting in improbations. Seifines of 


burgage tenements are e excepted 8 this {ta- 
. rate.” 


By a ſubſequent latute 1. the laſt ati is ex- 


| tended to inſtruments of reſignation ad rema- 
5 nentiam, under the pain of nullity. Here bur- 
1 | KS my DN Sage 


+ James VI. 1617, c. 16. 
* Cha. II. 1669, c. 3 


= = 


gage tenements are alſo excepted, ſuch e 


ments being recorded i in the town court-books 


| of the burgh. 


By another ſtatute in 1681 * the atin 165 17 


is extended to tenements holden burgage. 
Before the ſtatute in 1617, ſeveral acts were 
made relative to the recording of ſeiſines. 


I be legiſlature very early began to provide 
for the ſecurity of the lieges in their land rights. 
Sir Thomas Craig obſerves f, that the regilſ- 


4 tration of contracts and feudal rights was 
& introduced in England in the reign of Henry 


VIII. and that the cuſtom of regiſtration came 


er from thence to us in five or ſix years there- 


e after.” The good effects of this cuſtom has 
been fince eluded in England, by the introduc- 
tion of a mode of GOO * . and re- 


leaſe. 


ordered to mark the day and year of their gi- 
ving infeftments on precepts from the Chan- 
cery, and bring the ſame in their court-books 


to the chequer; and this order is renewed in 


| 1540 and Sr tek 


8 Cha. IL. 1081, c. 11. 
+ Craig de Feudis, I. i. d. It, 30. 
t James IV. 1503, c. 89. | 3 
ER James V. L c. 79 —James, 1584, e. 6 
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By an act in 1 503 t, ſheriffs and Rewarts were 


By 
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By an act of Queen Mary *, ſeiſines taken 
on precepts, not ĩſſued from the Chancery, are 
ordained, © within year and day after taking 
the ſeiſine, to be preſented to the ſheriff-clerk 
where the lands lye, who is ordained to in. 
* ſert the ſame, or a ſhort note thereof, in his 

_ © court-buiks, and to bring the buik with him 
every Chequer, and to give the double in 
<« that part thereof, ſubſcribed with his hand, 
to remain in the regiſter, that all perſons ha- 


ve 
« ving intereſt may have recourſe thereto.” ed 
By an act of convention of eſtates in Juh re 
199 . all ſeiſines are ordained to be re- W 
V giſtered in a private regiſter to be kept = 
by the ſecretary within 40 days after taking v 
s thereof, otherwiſe to be null to all intents 10 
and purpoſes.” The extract in all caſes to c 
be good, excepting improbation is proponed ; 
and the keeper of the regiſter is ordained "> 
every half. year to affix a liſt of the ſeiſines f 
regiſtered the preceding half- year, in ſome t 
public place of the town where he remains; 1 


and the places where the regiſters are to be 


kept are mentioned in the act. | ; 


3 + Acts of Convention 1599 | 


mis act was converted to an act of parliz ; 
ment in November 1600 f, but was not ob- 
. ſerved. | This occaſioned a an act of ſederunt 6th 

— bea 


8 Mary, 3 1555; e. PY Z 


+3 Janes VI. . 


_ 
= 
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FE K 


7 


＋ 


rs 


＋ 


* 


k 
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| January 1604, by which all notaries, and wri- 


ters of ſeiſines, were ordered to inſert in the ſei. 
fines a clauſe of regiſtration, directing the ſeiſine 


to be regiſtered within forty days, under pain 
ol deprivation of their office. This laſt act was 


likewiſe not regularly obſerved ; for very few if 
any ſeiſines after the date of this act contain ſuch 


| clauſe; I do not remember to have ſeen any ſeiſine 


with a clauſe of regiſtration. The act of con- 
vention, and the act of parliament laſt mention- 


ed, were never printed; in 1609, the ſecretary's 
regiſter was taken away by ſtatute, and ſeiſines 


were declared to be good after the 27th Janu- 


ary 1609, though not regiſtered, unleſs declared 
void by decreet before that time. This laſt act 
zs not printed; and the act in 1627 is now be 


come the rule. 
The atteſtation of the recording by the "IR 


of the record on the back of the ſeiſine *, was 


for ſome time holden to be a ſufficient regiſtra- 
tion: But the actual booking of the ſeiſine in 
the record was afterwards made neceſſary +. 
Seiſines are now preferable, only according 
to the dates of the regiſtration }, which is de- 


| clared to be at ſigning the minute· book at 2 
"og in the ſeiſine. 


„ The 
» 5 vn. 1686, c- 19. 5 


+ William, 1696, c. 18. PR of Sederumt, Try TY 5 


bar! 1756. 
F n 1655. c. 13. 
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I be regiſters in the country are very often 
inaccurately kept: It is therefore ſafeſt to re. 
giſter ſeiſines in the general regiſter. 
Denounciations of hornings for civil debts 
before 1748, had the effect of a proceſs of 
outlawry to make both the ſingle and liferent 
eſcheat fall ; and therefore, for ſecurity of pur. 
_ chaſers, regiſtration of hornings became neceſ. 
ſary. Such eſcheats were afterwards abrogated 
by ſtatute * from and after 25th March 1748; 


though the effect of denounciation for crimes is 
ſtill retained, 
Hornings are ordered to be regiſtered i in the 

ſheriff-books 4, within fifteen days after the date 


of denounciation, and relaxations within fifteen 
days after the date of the execution. 


Before the ſtatute of George II. aboliſhing the 
penal effects of denounciation for civil debts, a 


perſon denounced was deemed, in every reſpect, 
an outlaw, and could neither ſue nor defend a- 
gainſt a ſuit in any court of law; and I have 
known this exception offered to many actions. 


The method uſed for reſtoring ſuch perſons to 
their ſtate, and to the king's peace, was by let - 
deers of relaxation under the King's ſignet, waich 
paſſed upon a bill to the Lords of Seſſion, ſet- 
ting forth the payment and diſcharge of the 
1 debt for which the horning was ifued, and on 
- which 


* 8 II. 4 30. 
+ James VI. 1579, c. 75. 
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| which the perſon was denounced. Since the 
| ſtatute of George II. this writ has become un- 
| neceſſary in all caſes of denunciation for civil 


debts ; though it is ſtill neceſſary to remove the 


effect of denunciations for crimes and for con- 
tempt of court. 


Denunciation for crimes may be regiſtered 


in the books of adjournal within the like time 
of fifteen days; and relaxations muſt be pu- 


bliſhed at the market-croſs where the party 
dwells , and regiſtered within fifteen * of 


the publication. 


Inhibitions and interdictions — he regilter- 


ed within forty days after publication in the 


ſheriff-regiſter, where the party inhibited or 


interdicted dwells ; and if the party inhibited 
or interdifted has lands lying in another ſhe. 
riffdom, they muſt alſo be regiſtered in the ſhe- 
_ riff*s books where the lands lie. 


All theſe ſeveral diligences may be regiſtered 
in the general regiſter 5 kept at Edinburgh; 
and as to other acts relative to them, vide Lord 
Kaimes's Abridgement of the ſtatute law. 

It may be proper to be obſerved here, that, 


D delide ack a denunciation had this 


3 > Janes d VI. 130%, [A 140. 
| + James VI. 1579. c. 75. 
| James VI. 1581, e. 119. 


James VI. 1600, 8.173 —Charles II. 672, e. « 
bs 2. 
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effect to make all the debt contained in the 
charge, as well intereſt and penalty, as princi. 
pal, bear intereſt from the date of the denun. 


ciation, provided the denunciation be made at 
the market-croſs of the head burgh of the ſhire 


where the debtor reſides. But a denunciation 
at the market-croſs of Edinburgh, though a 
good warrant for a caption, will not have ſuch 
effect, unleſs the debtor reſides there. If the 
debtor is not in Scotland, a denunciation at the 
market- croſs of Edinburgh, pier and ſhore of 


Leith, is good for every purpoſe, in ſo far 2 


not abrogated by the ſtatute of George II. 


Compriſings are ordained to be recorded by 


an act of council (1641, c. 54.) afterwards, a 
ſhort abbreviate of it, called an allowance, was 


ordained to be recorded within three-ſcore * 


of the date *. 


Abbreviates of adj udication are appointed i o 


be regiſtered within ſixty days of the date of 
the decreets f. | 


Regiſtrations of adjudications before the 
Court of Seſſion f are made in a particular re- 


giſter of the Court of 2 8 by the clerk 


| of the bills. 


1 "Y 


* Ghats II. 2666. e. 31. 


4 Act of Regulations, 1695, $ 3 91. K : 


t At of of Sederunt, 18th January 1715. 
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Summons made uſe of for interruption of 
preſcription of real rights *, muſt be regiſtered 


in a particular regiſter to be kept for that pur- 


poſe, within ſixty days of the execution. Inter- 
ruptions via facti, are declared to have no ef- 
fect, unleſs an inſtrument taken thereon be re- 
corded as above. | 


Edictal executions of a ſummons of fale 7 


muſt be regiſtered in a particular regiſter kept 


by one of the clerks of ſeſhon, before the firſt 
day of compearance. 


Though, from an accurate inſpection of theſe 
| ſeveral records for a competent time backwards, 
| a purchaſer may render himſelf almoſt ſecure ; 
pet, according to the preſent practice, and on 
account of a few defects which ſtill remain in 
the law, with reſpect to the records, this ſecuri- 
ty is not abſolutely certain ;—we will therefore 
ſhortly mention thoſe particulars, wherein the 


records and practice of ſearching them are (till 
detective. 


. 1. According to the preſent practice, oak 


for more than forty years is ſeldom made. The 


reaſon of this is, that the ſearcher relies on the 

| ſecurity of the long preſcription of forty years, 

©: and yet the regiſter of interruptions of preſcrip- 

tion is very ſeldom or never ſearched. But, 

excluſive of 1 Interruption, | it is not always Cer. - 
| | | tain 


1 „ Witam, 1696, c. 19. 


. Act of . 234 Nov. x71, 14 2. 


4 
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tain when preſcription has commenced. The 
preſcription of an infeftment of warrandice com. 
mences only to run from the date of the eviQtion; 
it may therefore ſubſiſt for above a century, in 
caſe ſeveral minorities ſhould happen to inter. 


vene; and a reverſion * ingroſſed in the deed, 


or even if it is in a ſeparate deed, if it be regiſter. 
ed in terms of the act 1617, does not preſeribe. 
2. Minorities are an interruption to the run- 
ning of the long preſcription + ; and therefore 2 
' ſearch of the records for forty years is not an 
abſolute ſecurity. The knowledge of the fitua. 


tion and circumſtances of the ſeller and his an- 


ceſtors and authors, is a great mean to ſupply 
_ theſe defects of the records. If they have been 
opulent, a purchaſer may be leſs ſcrupulous; 
but, if otherwiſe, a farther inquiry is neceſſary. 
3. The preſcription of an inhibition, on a 
depending action, commences to run only from 


the date of the decreet following on it. 
Here it may be proper to be obſerved, that 
an inhibition, being only a perſonal diligence, 


it does not ſtrike againſt the heirs and ſucceſ- 

ſors of the perſon inhibited, unleſs the title of 
ſuch heir is connected by a diſpoſition from the 
e SRCERDr; r e ho 


8 P James VI. 1617, e. V2. 3 
F James VI. 1617, c. 12. 
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4 If the grantor of a diſpoſition is not him- | 
ſelf infeft, his perſonal deeds will affect it; ſuch 


as declarations of truſt, previous — 
reverſions, &c. 


5. Redeemable rights are often extinguiſhed 


by payment, and a fimple receipt ſhall extin- 
guiſh an heritable bond, upon this principle, 
that the perſonal obligation is the principal part, 
and the right in ſecurity is only an acceſſory ; 
fo that the firſt' being implemented, the infeft- 
ment muſt fall of courſe; and debts ſecured by 
appriſings and n may be extinguiſh- 
ed by poſſeſſion within the legal. 


Note. Res! in the rode of the infeſt⸗ 


ments uſed and produced by the poſſeſſor 
as his title to lands, or regiſtered in the 
clerk of regiſter's books, are excepted 

from the negative preſcription in the ſta- 


tute 1617 *. Such right, therefore, can 
only be defeated by the politive preſcrip- 


tion. 


> Tacks, if che tenant is in poſſeſſion, are 
buy ſtatute f good againſt purchaſers. This act 


ſeems to comprehend only labourers of land; 


but it it is now e dy conſtruction to mills, 5 
„ lalmon. | 


ay 3 vl. on. c. 12. 


+ ones II. 1449, c. 18. 
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falmon-fiſhings, coalieries,and ſuch like. Houſes 
PE ANG to fall under 
1 


Antiently, 8 8 tacks were goed for a 
long period, infeftment was ſometimes taken 
upon them, and they contained a precept for 
that purpoſe; and, in general, it was ſuppoſed, 
that tacks, for a term above a century, were not 
good againſt purchaſers, though they might be 
effectual againſt the heirs of the grantor : But 
there is no exception in the ſtatute ; and, for 
that reaſon, though a tack for 1140 years of a 
part of the forfeited eſtate of Lovat was refuſed 
to be ſuſtained by the Court of Seſſion for more 
than nineteen years; yet upon an appeal“, the 


decreet was reverſed by the Houſe of Lords. 


Since that deciſion, the Court of Seffion has 
ſuſtained a tack for 1260 years. This in time 
may introduce that form of conveyance of lands, 
and may weaken the ſecurity of the records. 
7. Adjudications, cognitionis cauſa, may be 
led before the ſheriff; and antiently there were 
no abbreviates made of them; but by act of 
regulations 1696 +, abbreviates of them mult 


likewiſe be made, figned, and regiſtered. The 


ſheriff regiſter of — _ therefore 955 
to be ſearched. - 
Ek. = '% Though OY 


_— 1 | Gth Dec. anc 1 141, n. coll. Frafer againl 
| his Majeſty's Advocate, reverſed March 1762. - 
ED + AQ of Regulations, 1696, f 3. 


8. Though appriſings andadjudications may be 
_ conſidered as legal diſpoſitions, preferable. only 
in competition with a purchaſer infeft, according 
to the dates of recording. their ſeveral ſeiſines; 
yet a denunciation of an appriſing, and an exe- 
cution of a ſummons of adjudication, render the 
ſubject litigious from the date of the denuncia- 
tion or execution of the ſummons ; ſo that if 
the creditor has, without delay, compleated his 
diligence, no ſubſequent voluntary deed of the 
debtor ſhall be effectual, in competition with 
the diligence of the creditor ; a purchaſer 
ought therefore to ſee the extinction both of 
appriſings and adjudications. 1 5 
If an appriſer or adjudger ſhall delay to fol- 
low out his diligence *, and {ſhall not compleat 
it by infeftment, or ſhall not obtain poſſeſſion 
by a decreet of maills and duties within a com- 
petent time, a creditor or purchaſer ſecured by 
infeftment will be preferred.” The time allow- 
ed for doing this, ſeems to be arbitrary, and 
may ſtrike different judges differently. 
A decreet of ſale is a ſpecies of adjudication, 
and therefore falls under the ſame predicament 


ol other adjudications, with reſpect to the f. i 
fects of the execution of the ſummons. A ſearch 


5 ſhould therefore be made of the record of edic- | 
OM tal. 


* 26th Joly 1764, Dutchek Douglas againſt Scot, 
No. 143, Fac. ” 
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tal citations of ſuch ſummons, which is Teldon 
or never done. It indeed becomes 
hen the eſtate is judicially fold ;- duty in ap 
vate fale, it ſeems to be neceffary.- ALES 
A decreet of fale at the fel 45-00; apparent 
| heir is holden to be an adjudication for dag gon 
of the whole creditors of the defunQ. 
All decreets of fale, either at the ſlant 
ereditor, or of an apparent heir, are burdened 
_ with the payment of the price of the lands fold; 
and the debts due to the creditors of the laſt 
_ proprietor, do thereby become really ſecured 
upon the lands fold, to the extent of the price. 
The application of the price, in terms of the de. 
creet of ranking and diviſion, is therefore ne. 
ceſſary to the ſecurity of one who is n 
an eſtate under that predicament. : . 
9. It is uſual in burghs to give a warrant ow 
| decreet for repairing and building of houſe, 
declaring the expence to be a real debt onthe 
houſe. This is called a jedge-warrant  it'is_ 
given by the dean of guild, and renders. the 
expence of building or repairs a e 
or lien on the houſe. 


10. The premium of inſurance FOR 6 


Friendly Inſurance Company againſt fire in E. 
dinburgh, is made a real debt on the houſe i- 
ſured, by a particular ſtatute of Geo. I. in 3 
vour 7 of that mn. . 1 
None 


= - 
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None of theſe two laſt incumbrances can be 


| diſcovered from the public records, but may be 


got notice of from inſpection of the dean of 
guild and infurance books. 


11. When one ſells a houſe in town, it ſome- 
times happens that the purchaſer obtains a ſer- 


vitude on the ſeller's other property, not to 


| build at all, or at leaſt to confine the building 
to a certain height. Though this ſervitude 
muſt be included in the ſeiſine of the dominant 

| tenement, yet it is not to be diſcovered from the 
title deeds of the ſervient tenement, and there- 
fore the purchaſer of the laſt may be ſubje&ed 


to a ſervitude which does not appear in his title 


deeds. To prevent this inconvenience, a ſearch 
| ſhould be made for the ſeiſines of the contigu- 
ous tenement, if proceeding from the ſame au- 
- thor; 
Wa WP i competition between the creditors 
olf a defunQ, and thoſe of an heir *, the credi- 


tors of the defun& are preferable on the de- 


funct's eſtate, provided they have done diligence 


to affe& their debtor's eſtate, within three years 


after his death. By the ſame ſtatute, all deeds 
done by an heir to affect a predeceflor's eſtate, 
within a year and a day of his predeceſſor's 
. death, are c declared & to be null, in fo far as "__ 


: Cha. II. 1055 cap. 24. 


þ 4 
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do prejudge his predecefſor's creditors. By this 
ſtatute, the debtor's heir has full power to ſell 
his predeceſſor's eſtate after expiration of 2 
year after his predeceſſor's death; and a pur. 


chaſer from the heir after that ried being in. 


teft, will be preferable to the creditors of the 
defunct ; ſo that in effe& the privilege given by 


this ſtatute to the creditors, is confined to one 


year, as it may be eluded by a ſale by the heir. 
This ſtatute ſeems not to anſwer the profeſſed 
intention of it, namely, that the eſtate of the 
defun& ſhould be applied to payment of the debts 
contracted by him preferably to thoſe of his 


heir ; for when a debtor dies, his heir has a 


| year to deliberate whether he will enter heir to 
| him or not; and the creditors of the defunt 
cannot commence an action againſt him until 
the expiration of ſuch year, unleſs he ſhall en- 
ter heir within that time. If the heir intends 
to ſell the eſtate, and apply the price to his own 
_ debts, he may lie out until the year is expired, 


and then he may enter heir to his anceſtor, and 


ſell the eſtate, and receive the price before any 
of the defunQ's creditors can poſſibly raiſe a 
_ ſummons of adjudication of their debtor's eſtate. 
In this cafe, there ſeems to be no means of pre- 
vention left to the creditors of the defunct, but, 
immediately on expiration of the year, to raiſe 
a a ſummons againſt the heir, and to raiſe and 
execute an inhibition on the dependence. It 


would 


a— was ><a ac +. 
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holla therefore be prudent for the de see of 


2 defundt to ſettle with his heir within the year 


after. his anceſtor's death, and to have their 


preference eſtabliſhed, or otherwiſe to follow | 


the courſe by inhibition before preſcribed. 


13. A decreet of declarator of redemption 
of a wadſet is effectual, though contained in no 


regilter, excepting that of common decreets. 


bene 7 The legal proviſions to huſbands and | 


wives, ſuch as curteſy and terce, do not appear 
either in the title deeds, or common records. 


The circumſtances of the ſeller's family, and 
that of his anceſtors and authors, ſhould there- 
fore be attended to: Theſe may be aa dil- 


covered from the poſſeſſion. 


In a competition between a terce, and an ad- 


judcntion upon which infeftment has been ta- 
ken during the life of the tercer's hyſband, the 
adjudication is clearly preferable— Will other 
adjudications led within year. and day of vie 
preferable adjudication be alſo preferable to the 
terce? The reaſon of doubt is, becauſe the court 
has found a terce preferable to an adjudger not 


infeft *, though there was a charge againſt the 
| ſuperior upon the adjudication ; and the words 
ef the act 1661, lead one to believe that the 


ES _ eſtabliſhing the Saks 1 3 a- 


5 _ = 


* oth l Feb. 172 5. ver dow of Lyon of Eaſter Ogle 


| againk Creditors, 


mong . was only intended as 2 rule 
for ranking adjudgers among themſelves, bu 
not to be extended to queſtions of competition 
with other rights; and fo far the court has fa- 
voured this interpretation, by the before - men · 
tioned deciſion of the terce, and alſo by another 
deciſion in the caſe of annualrents, to be here. 
after noticed. On the ather hand, it may be. 
argued, that the firſt compleat adjudication is 
properly a truſt for all the other adjudgers with. 
in year and day, and the debtor, by the ad- 
judger's infeftment, is diveſted of every thing 
but the reverſion, which is not a ſubject of terce. 
But this laſt ſeems not to be clear ; becauſe, 
from the tenor of the act 1621 *, the debtor's 
infeftment ſeems not to be vacated by an ap- 
priſer's infeftment ; for, upon payment within 
the legal, the appriſing is declared p/o facto to 
ceaſe f, and the general adjudication muſt fall 
under the ſame rule, 
The queſtion of competition of the terce with 
. co-adjudgers, ſo far as I know, has not received 
3 a judgment. The ſame queſtion may occur be- 
teen adjudgers and an intermediate infeſtment 
either of property < or ' annualrent. | "The court 


. 
4 
{ 
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„ Janes vl. 1621, c. 6. 
1 Cha. It 1672, c. 19. 
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rent preferable to an adjudication with a charge 
without infeftment. Here it muſt be noticed, 


that the infeftment was poſterior to the adjudi- 


cation, though the heritable bond was prior to 


| the execution of the ſummons of adjudication. - 
The queſtion decided was purely upon the ef- 
fect of the charge againſt the ſuperior ; and 
both this and the other deciſion of the terce 
ſeem to have proceeded upon this principle, via 


that the act 1661 ſingly regards the competi- 
tion of adjudgers among themſelves. + 


Deeds executed on death-bed, an 
of the heir of the grantor t, are liable to re- 

duction at the inſtance of the heir, if not done 
in conſequence of an obligation anterior to the - 
| grantor's being taken ill. This holds whether 


dhe deed is onerous or gratuitous. 


When the tranſaction is made with the ſick 
perſon, his ſituation will put the purchaſer on 
his guard ; but when made with an aflignee, it 
is not eaſily diſcovered ; and there ſeems to be 


5 mo ſhort preſcription to the action on death- bed. 

| Gratuitous deeds or diſpoſitions made by 

Eh profeſſed and known * , in Le ”" 
res _ their 


* 200 Feb. 1 1724, aeg e Annualreaters of 

bg. 5 „ | 
+ Erik. Inſt. 1. 3. t. 8. $96. 

i William, 1695, c. 26. 
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their apparent heirs, are illegal and null; and 
ſuch deeds are held to be gratuitous, unleſ 

both the grantor and writer, and witneſſes to 
tze deed, ſhall declare upon oath before the 
judge-ordinary, and qualify, that the deed was 
granted for true, onerous, and adequate cauſes, 


This makes it neceſſary to have the oaths of the 


| writer and witneſſes, on the oneroſity of the 
re 
the deed. 

Adjudications at the inſtance, or for the be. 
| hoof of a papiſt *, ſhall not expire while in their 
perſon ; but may expire after year and day of 
the ſucceſſion of a Proteſtant heir to the * 
cation. 
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| Of the Prelimina ry Steps to be 


taken previous to a Purchaſe 
"> Lands. 


HE firſt thing to be done previous to a 


_ purchaſe of lands, is to inſpect the te- 


nants houſes and farms, and to examine their 
tacks, and compare them with the rental. If 


the tenants houſes, crops, and ſtocking appear 
to be in good order, and the tacks have conti- 


nued to ſubſiſt for ſome years, it is a certain 


ſign that the rent is not over-rated. On the 


contrary, if the ſteadings are in diſrepair, and 

| an air of want and poverty appears among the 
tenants, it is a certain ſign either that the lands 55 
are over rated, or that the tenants are indolent, 

cither of which will occaſion bad payments; _ 

and though ſome tenants, by their own inda- 

lence, may occaſion poverty, even when the ven --. 
of a farm is moderate yet if the tenants on 1 
| eſtate : 
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eſtate in general are apparently indigent, it is a 
certain prognoſtic of the fall of the rent, and a 
berter judgment may be made from theſe ſymp. 
toms than from an examination of the ſoil, by 
a perſon of ſkill, perhaps ſent from a diſtant 


part of the country; for, in aſcertaining the 
value of lands by inſpection of the ſoil, one muſt 
not only be a good judge of what it will pro. 
duce, but he muſt alſo be well informed as to 
the price of labour, and the facility of procuring 
hands for the work, and alſo the nature of the 
climate, and of the prices of the product, dif. 
"tance of markets, and extent of conſumpt and 
demand; whereas, in judging from the other 
2 ſymptoms, one acts in a manner from experi- 
ence. 
In 1 15 in banks: the lights | 
| ſhould be attended to, ſo as, if poſſible, to pre. 
vent their obſtruQtion by future buildings. The 
roof particularly ought carefully to be examin- 
ed, as it often proves defective, and the timbers 


being covered, the defects cannot well be ſeen. 


In Scotland, bargains for lands are often 
1 made by a minute of ſale, without examining 
dhe title-deeds or the records, which ſometimes 
occaſions diſputes : It is otherwiſe in England; 
there they generally examine e the title. deeds be- 2 
OL fore ſtriking the bargain. — 
- „ examining the title. POE a \ conmwhins in- . 
TE ventory ſhould be made of the ſeveral writings, 
| which | 
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which ſhould be carefully peruſed, with a view 
to difcover, whether there be a connected pro- 
for forty years. The parcels of land in 
each deed ſhould next be carefully examined, 


are therein contained. The form and execu- 
tion of the ſeveral deeds and neceſſary regiſtra- 


ceeding thus, in taking the different objects 
ſeverally, one is leſs liable ro commit miltakes 
than by taking in all the views at once, 


* A KFS S EREDTY cv 


found, then the . is to be at the whole 
expence. 


purchaſer” 5 term of entry. 


©. I. 1 417 
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to ſee whether or not all the lands purchaſed 


tions ought next to be carefully examined; 


particularly the ſubſcriptions of parties and 
vitneſſes, and notes of fuch obſerves as oc- 
cur, ought to be made in writing. By pro- 


The defraying the expence of ſearching, the 
records ſhould be aſcertained : It is uſual to lay 
it on the buyer and ſeller equally. If the ſeller 
gives in a liſt of incumbrances, and affirms that 
there are no other, the common paction is that, 
if more are found upon ſearch, the ſcller ſhall be 
It the whole expence; but, if no more are 


_- "The term of payment of the price ſhould bs ; : 
aſcertained, and the commencement of the in- 
tereſt of it. This laſt generally agus on the N 


1 To prevent diſputes, the property of the ſeat 1 
in the church and e ground ſhould be 
| 2 1 3 aſcer- 


l 
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aſcertained ; for, though theſe may be confdany 


as annexed to the lands, yet, being allodial, 


and not entering the ſeifine, they may be al. 
: ledged to be a ſeparate tenement, | 


In conſidering a progreſs of writs, the follow. 


ing obſervations may be of uſe, 

By the ſtatute quoted », a charter and feiing, 

n accompanied with forty years uninterrupted 
poſſeſſion, is an abſolute good title. 8 
Wbere there is no charter, one or more ſei. 

| fines proceeding on retours or precepts of clare 

conſtat t, with forty years uninterrupted poſſeſ. 
ſion on theſe titles, is a good ground of pre. 
ſcription ; but, in both theſe modes of preſcrip- 
tion, the years of minority are not to * rec - 
| koned in the account. - 

The conveyancer muſt therefore ſee that the 
| feller, or his anceſtor or author, have been re- 

 gularly infeft above forty years paſt by charter 

and ſeifine, and that the ſeller has a clear con - 


nected title down from this firſt title, either by 


deſcent or purchaſe. If the warrant of the firſt 


ſeifine is loſt f, whether it is a charter or diſpo- 


ſition (which is holden to be equal to a char- : 
ter) the title is not good, unleſs it has been 
followed by ſeiſines on a retour or precept of 


= 1 VI. 1617, c. 12. 


4 James VI. 1617, c. 12. a 
i f James VI. 161), e. 12. 


/ CNS 


A 8 wh wy 


Ch. Ih. Preliminary Steps to a Purchaſe. 219 


dare conflat ; in which caſe there muſt be one 
or more conſecutive ſeiſines to eſtabliſh the pre- 


ſcription, and every intervening poſſeſſion by an 
apparent heir upon his apparency is not to be 


reckoned. 


If any part in the 8 is * of a 
precept of clare conftat *, not compleated by in- 
feftment during the joint lives of the grantor 
and grantee, ſuch precept falls, and cannot be 


executed after the death of either. 


When a precept of clare conſtat is in n favour : 
of a diſtant collateral relation to the perſon laſt 
infeft, it is not very ſafe to truſt to it without a 

ſervice; becauſe ſuperiors often grant ſuch pre- 

cepts, ſalvo jure cujuſlibet, without entering into 
dle evidence of the grantee's right to ſucceed. 
The title-deeds, being examined, and found 
to be good, the certificate of ſearches of the re- 


cords ſhould be next conſidered, and the ſeve- 


ral debts and incumbrances affecting the ſub. 


jects fold ſhould be purged, or agreed to be 
cleared out of the price; in order to which, diſ- 


charges of the feu, teind, and other duties, 

| Payable to the ſuperior, and of the miniſters 

ſtipends, ſchoolmaſter's ſalary, ceſs, and other 

public burdens preceding the purchaſer's entry, 

ene to be had; and if there are any renoun- 
| | ls | ciations . 


: 9 William and Marv, 1693, c 33 
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ciations of real debts or incumbrances affecting 

the purchaſe, theſe ought to be duly regiſtered, 
Records neceſſary to be ſearched. 

1. General regiſter of inhibitions, and parti. 
cular regiſter thereof in the ſhire where the 
lands are ſituated - In this record interdietions 
are alſo to be found. 
Ihough inhibitions are perſonal, and do not 
militate againſt heirs, yet, if the heir poſſeſſes by _ 
diſpoſition from the inhibited anceſtor, it will 
operate againſt ſuch diſpoſition. 

2. General and particular regiſter of ſeifines, 
and reverſions: In this record, renounciations | 


are to be found. 


3. Regiſter of 1 interruptions. | 
4. The borough lands of Paiſley are NOR, 
dy a particular tenure, ſimilar to the copy-holds 
of England; they do not paſs by infeftment; 
they were antiently rentallers of the Abbey of 

Paiſley ; and by cuſtom, a minute of the entry 
of an heir, or a tranſmiſſion by conveyance, is 
ingroſſed in a book kept by the rown-clerk, 
which is held to be equivalent to a ſeiline, and 


5 has been ſo adjudged. 


5. In burgage tenements , the town clerk's 


N | regiſter: Theſe ſeiſines muſt be given by the | 
OE town- n-clerk. Bye though 8 the houſes and lands 


1 


* Cha. II. 1681, e. 11. 
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8 are locally ſituated within the burgh, yet, if they | 
. are not holden burgage, any notary may give 
| the infeftment, and the ſeiſines may be regiiter- 

i- ed in the general or particular regiſter of — 
le for the ſhire. 

u In the extention of the town of Edinburgh, 


the ſeiſines of the new extenſion * are ordered to 


ot de regiſtered in the general or particular regiſter 
y of ſeiſines for the ſhire as formerly. 
ll 6. Regiſter of adjudications, and particular 


regiſter for executions of judicial ſales. 
7. Regiſter of entails. 


kept, for borough tenements. 


the price ſhould be burdened with it ; and there 
of theſe incumbrances, in caſe the ſeller ſhall 
refuſe or neglect to do it; this is often omitted; 


1 8 incumbrances ſhall be purged. 


th Geo. III. 1767, c. 27. 99. 


8. Regiſter of jedge warrants, if there i is any 


9. Regiſter of petitions for ſequeſtrations. : 
If any part of the incumbrances are to be 
cleared from the price, the purchaſer's bond for 


ſhould be a declaration in the bond, allowing 
the purchaſer to apply the price to extinction 


and there is only a general declaration that all | 


In fales by voluntary roup, and even in a judi- TO 
5 cial ſales, it is uſual to make it a condition that 
all the offerers ſhall be holden bound; and that, 
in caſe of failure of the higheſt offerer to find 

a n. within a time Limited, the next offerer a 


hall. | 


ö 
| 
| 
| 
:-F 
| 
| 
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ſhall be preferred, and fo downwards. This is 
attended with two inconveniencies : 1. The of. 


 ferers are all kept bound for ſome time, which 


may deprive them of making another purchaſe: 


And, 2dly, In voluntary roups, it may open a 


door to fraud, by fictitious 2 which — 


not be diſcovered. 


It is a common article in a a ſale, that, upon the 5 
purchaſer's finding caution, and granting bond 


for the price, he ſhall be entitled to receive a 


diſpoſition of the thing ſold, if by voluntary ſale, 
and to the decreet of ſale, in caſe the ſale is ju - 
dicial. The laſt is ſafe enough, as, by the de. 


creet, the lands are adjudged to the purchaſer 


only upon payment of the price: But, in vo- 
luntary fales, it is attended with riſk ; and, for 


that reaſon, it ſhould be articled, that the ſeller 
is to deliver the diſpoſition finul et ſemel, with 
the receiving payment of the price. 

I remember a hard caſe in the ſale of a gen- 
tleman's eſtate, part of which had been purcha- 
ſed by himſelf, and he had got his right with- 

out having paid the price. When the eſtate 


came to be ſold judicially, at the ſuit of the gen- 
tleman's creditors, his author had no other means 
of recovering his price, but as being ranked as 
a perſonal creditor to him; ſo that, in caſe of 
any ſhort- coming of the funds, which for- 
3 bad were ſufficient, he muſt have ſuffered a 
2 Voluntary | 


J / wu naar, 


O 
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| Voluntary ſales by auction are, by two late 
ſtatutes , ordained to be made by a licenſed 

auctioneer, and pay a tax to government of 
threepence-halfpenny for each pound of the 
price upon fale. In the firſt of theſe ſtatutes 
introducing this tax, judicial fales, and fales in 
conſequence of deeds of truſt for creditors, ex- 
ecuted by the debtor prior to the ſtatute, are 


_ exempted from the tax. But truſt-deeds exe- 
cuted fince the date of the ſtatute do not fall 


under this exemption, though there is equal 
reaſon for exempting theſe as the former. This 


ſhould be rectified. By this ſtature the tax 


on the auction of moveables is ſeven-pence for 
each pound of the price, excepting plate and 
_ Jewels, the duty of which is _ three-pence 
for each pound, : 
judicial fales, and ales made by truſtees - 
choſen in purfuance of an act of 12th George 
III. commonly called the bankrupt act, are ex- 
empted from theſe duties. But this does not 
extend to ſales made in mne of private 
= Oy truſts, 


evan” 


. . Geo. Til. e. 50. 13. igth Geo, ul. e. 56 is 
4+ 19th Geo. III. c. 56.4 13. & 15. 3 
8 27th Geo. III. c. 13. ſchedule F. 


"ERA M 


of a Diſpoſition to be granted 


on the Sale of Lands. 


AVING, in the firſt part of this Treatiſe, 

deſcribed the form of an original right 
to lands, &c. to be holden of the grantor, we 
ſhall here only mention the clauſes wherein this 5 


differs from the former. 
The firſt clauſe in the bes at preſent 
under our conſideration, which differs from the 
former, is the obligation for infeftment. In a 
diſpoſition of ſubjects to be holden only of the 


grantor, and his heirs, &c. the tenure and duties 
payable to the ſuperior are ingroſſed in the obli- 
gation to infeft. In a diſpoſition intended to 
_ tranſmit the whole right of the grantor, both 
property and ſuperiority, it is uſual to give th 5 | 
grantee an option either to hold the ſubjects of 0 
the grantor in free blench, for payment of an 
cluſory n. or to > hold them of the grantor's yo 
own oy 


ve 


0 Ch. I _ Diſpoſition of Lands 225 


ſuperior, by the ſame tenure the grantor holds 
them. 


The clauſe i is in the following form : "Do The 


5 grantor binds and obliges him, and his heirs, 


« &c. to infeft and ſeiſe the grantee, and his 


« heirs, &c. upon their own expence in the 
« ſubjefts diſponed ; and that by two ſeveral 


« infeftments and manners of holding; the one 
« thereof to be holden of the grantor, and his 
« heirs, in free blench, for payment of a penny 
« Scots upon the ground of the lands at the 


'« term of Whitſunday yearly, if aſked allenar- 
a y, and relieving the grantor and his heirs of 


« the duties payable to his ſuperiors thereof; 
« and the other of the ſaid infeftments to be 


« holden from the grantor of his immediate 


« lawful ſuperiors thereof, in like manner as he 


holds the ſame himſelf ; and that either by 


« reſignation or confirmation, or both, the one 


« without prejudice of the other.” 


The effect of this clauſe is, that if the grantee 
ſhall take a baſe infeitment on the precept of 


ſeiſine, it may be made public by a charter of 


confirmation from the ſuperior. 


Before the ſuperior can give a charter of re- 


3 ſignation i in favour of the diſponee, it is neceſ- 
_ fary that the ſubjects ſhall be reſigned by the 

former vaſſal in his hands; for that purpoſe a 
5 procuratory of ow." is uſually 2 hs 
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in the diſpoſition immediately after the obliga 
tion to infeft ; which is of the following tenor: 

And "a n the ſaid infeftment by 


< reſignation, I the _ make, conſtitute, 


©. and ordain and each 
e of them, jointly and fevavalily, my very lawfal, 
* undoubted, and irrevocable procurators, with 
ce full power to them, and each of them, to 
* compear before my immediate lawful ſupe. 
e riors, of the lands and others aforeſaid, or 


their commiſſioners, having power for that 


<< effect, and there duly and lawfully to ſurren- 
5 der, fimpliciter upgive, overgive, and deliver, 
<« as I by theſe preſents reſign, ſurrender, &c. 
< all and haill, &c. in the hands of my imme. 
* diate lawful ſuperiors, of the foreſaid lands 


* and others, in favour, and for new infeft. 
< ment of the ſame, to be ms, given, and 
and his 


&« granted to, and in favour of 
& foreſaids, in due and competent form, acts, 
© inſtruments, and documents, one or more 
ce thereupon, to aſk and take, and generally 


© to do every thing in the premiſſes which 


& I could do myſelt it perſonally preſent, or 


& which to the office of procuratory in the like | 

* caſes is known by law to appertain ; pro- 
5 miſing to hold firm and ſtable all and what -· 

. « ſoever, things my ſaid procurators ſhall law- 
=. = do, or cauſe to > be done in the premil- 9 


5 « * ſes.” 9 


The 


"MW 


$ after from other ſeifines i in this: 
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The clauſe of warrandice follows this procu- 


ratory. | 
if chere are current | ka of the lands, theſe 


ſhould be excepted from the warrandice, with a 


reſerved power to the diſponee to challenge the 
tacks upon any ground in law which may not 


imply breach of warrandice againſt the grantor 


of the diſpoſition, or his heirs, authors, or pre- 
deceſſors; feu and other duties, miniſters ſti- 


pends, ſchoolmaſters ſalaries, ceſs, and other 
public burdens, are alſo now excepted from the 


_ warrandice, though antiently none of theſe 
were excepted ; it having been underſtood, that 

the diſponee accepted of the lands with all theſe 

- burdens, unleſs by an expreſs clauſe in the 


. 


right, it was declared that he ſhould be free of | 


them. 


If lands are holden in burgage, there can RE 
no precept of ſeifine * ; and the town-clerk muſt 


be notary to the infeftmeut, which muſt be gi- 


ven by a bailie of the burgh, otherwiſe it ſhall 


be null. 
Burgage tenures are all holden of the crown, 
and reſignation is, made in the hands of the ma- 
giſtrates, who are underſtood to be the ye" 8 
; commiſſioners for that effect. 


Inſtruments of ſeiſine in 3 tenements 


precept 


® James VI. 1567, c. 7. 


Inſtead of the 
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precept of ſeiſine, which is the warrant of j in. 


O 

feftment in other tenures, ſeiſines in burgage 9 
tenures proceed on the procuratory of reſigna. p 
tion; and the inſtrument of ſeiſine bears, that t 
the reſignation was duly made in the hand: of t 
the bailie at the time of his giving the infeſt. t 
ment. This ſuperſedes the neceſſity of an in- JR 
{trument of reſignation. 4 
2. Inſtruments of ſeiſine in burgage tenures, 


in favour of an heir, do not require a ſervice for 
their warrant. But the propinquity of the heir 
is cognoſced immediately by the bailie, upon 
evidence brought to him at the time of giving 
the infeftment, without calling an inqueſt; up- 
on which he gives infeftment to the heir of tha 
perſon laſt infeft, by the ſymbols of haſp and 
ſtaple &; and the inſtrument of ſeiſine bears, 
that the heir was cognoſced at the time of Zi- 
ving the infeftment. This inſtrument i is a ſuffi. 
"cient proof t, that the propinquity of blood was 
cognoſced, and that infeftment was given wich- 
out the neceſſity of any warrant or other ad. 
minicle. 

The only other clauſe . to be here 
mentioned is the delivery of the writings, which 
in general bears a reference to an inventory; 

| and if de writings cannot be dcliv ered, there 
ought 


„ Frſk. Inſt. I. 2. tit. 8. 6 92. 
1 Stair's Inſt. I. 2. t. 3- $ 19. 
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ought to be an obligation on the ſeller to 


give a tranſumpt of them upon his own ex- 
pence, If the ſubject fold is fmall, and the 
title-deeds are upon record, the purchaſer ſome- 


times relies on an obligation to make the wri- 


tings forthcoming; but this is often attended 
with great inconvenience ; and, for that reaſon, 
a tranſumpt, or extracts of the material wri« 


tings, ſhould be given to the purchaſer. 

It may be neceſſary to notice here, that deeds 
granted by wives under coverture, ſhould be 
ratified by them by an oath in preſence of a 


355 1 As to which vide part firit, 


CHAP. 


Of an Inſtrument and Charter of 


Reſignation and Seiſine follow- 


ing on it. 


contained in the former, and ſhall alſo leave 


charters granted by the Crown to be treated a 


in a ſeparate chapter. 

In this charter, after the diſpoſitive clauſe, i it 
is neceſſary to recite in what manner the lands 
came to be in the ſuperior's hands, which is 
properly his title to make the new grant. This 


clauſe is called the quaequidem, from the 1 


word of the clauſe in Latin charters. 
The clauſe, in ſubſtance, is as follows: 


Wich lands, teinds, and others, before diſ. 

|  < poned, pertained heritably of before to A, 

” and 1 were by him holden of me and my au 
us . 55 


Sa charter of reſignation differs little ke 7 
an original charter deſcribed in part 
firſt, we ſhall here only explain the clauſes not 


* 
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6 thors, or anceſtors ; and, by virtue of a pro- 


e curatory of reſignation, contained in a dif- | 


« poſition granted oP the ſaid A to the faid B, 
bearing date - the ſaid lands and o- 


„ thers, foreſaid, were, by the procurators of 
« the ſaid A, in virtue of the procuratory con- 
4 tained in the ſaid diſpoſition, duly and law- 

„ fully refigned in my hands, as ſuperior there- 
« of, in favour, and for new infeftment of the 
fame, to be made, given, and granted, to the 
« ſaid B, and his heirs and aſſignees, in due 
and competent form, as authentic inſtruments 
* taken thereupon, under the hands of — 


„ notary public, more fully bear.“ 


If the granter of the procuratory, or grantee, 
is dead, at the time of the reſignation, the act 
of parliament concerning procuratories of re- 

Lo ſignation * ſhould be mentioned in the quaegui- 
dem. If the charter is to an heir, or aſſignee 
of the firſt, or ſubſequent grantee, the progreſs 
of the ſeveral title-deeds, from the perſon laſt 
publicly infeft, ſhould be recited in the d 
dem. 

This charter ſhould contain a precept a ſei- 
ſine; and the inſtrument of ſeiſine taken upon 


giving the infeftment, is in the ſame form with 
that taken on an original charter, and muſt be 


5 regiſtered i in the lame r manner. . - 
: | | Relics | 


William and Mary, 1693, c. 38. 
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Before granting the charter, reſignation 


| thould be made of the lands, &c. in the ſupe. 
rior's hands, and an 2 — betaken ! 


thereon. | 


The reſignation ſhould be male by te oh. | 
curator of- the perfon laſt publicly infeft, and 
immediate vaſſal of the fuperior. I he form of 
reſignation is by production of the procuratory 
to the ſuperior, or his commiſſioner, and by de- 
livering a baſtion as a ſymbol, and reſigning 
the lands in the hands of the ſuperior, &c. in 
terms of the procuratory of reſignation z upon 
all which, inſtruments ſhould be taken in the 
hands of a notary by the perſon in whoſe favour 
te reſignation is made, or his procurator ; and 
 _ an inſtrument ſhould be made out upon it, and 
ſigned by the notary. This inſtrument ſhould 
de in the preſence of two witneſſes, whoſe names 


and deſignations ſhould be ingrofled in the in- 


ſtrument; but their ſubſcriptions are not re. 
- quired by the act of parliament “, and, there- 
fore, are often not adhibited to the inftrument 
and, indeed, the witneſſes ſeldom or ever ſign 


the inſtrument when the reſignation is made in 


Exchequer. The fame perſon may act both as , 
procurator for the reſigner, and the perſon in 
n favour — is made. | 


n 6e, 


m. 
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Inſtruments of reſignation are of two kinds ; 
the firſt in favorem, which has already been de- 
ſcribed, is not reckoned an effential writing in 


| a progrels, as the charter is a preſumptive * | 
=: that reſignation has been made. 


The ſecond is an inſtrument of celignation | 
ad perpetuam remanentiam. This laſt is an eſ- 


ſential title-deed, and is, of courſe, more ſo- 
lemn in the execution; and the ſubſcriptions - 
of the witneſſes to this inſtrument are required 
by ſtatute *. This inſtrument muſt be regiſ- 


tered in the regiſter of ſeifines within 60 days, 


in terms of the ſtatute 1617 f. 


* elignations ad remanentiam are wid whew 
a vaſſal, who is infeft in the property, has ac- 
quired a right to the ſuperiority, and is deſirous 


to have both conſolidated. The procuratory uſed 
for this purpoſe differs from that of a reſigna- 


tion in favorem in a few words only ; inſtead of 


in favour, and for new infeftment to be made, 2 
given, and granted, &c. it bears the reſignation 


to be made ad perpetuam remanentiam, to the end 
that the property may be conſolidated with tbe 


ſuperiority, and remain inſeparable therefrom in 
all time coming. The inſtrument taken up- 
on ſuch reſignation muſt be in terms of the 
< n, Both theſe inſtruments ſhould - 


„„ 4 


* Charles II. io c. 5. 
F James VI. 1617, c. 16. 
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cCiontain a full recital of the facts which paſs at 
the reſignation, and the ſuperior and reſigner 

ſhould both be infeft before reſignation is made. 

In reſignations in Exchequer a real baſton is 

; uſed as a ſymbol ; in reſignations to a ſudject 
ſuperior a pen is commonly made uſe of, in. 


ſtead of the baſton, as the ſymbol. 


In making up titles to a perſon who bad 
been veſted both in the property and ſuperio. 
rity of lands, but which had been formerly fe. 


parated, and of which the defunct died feiſed 


dy two different infeftments, it was thought, by : 
the late Lord Pitfour, when he was at the bar, 


and by many other eminent counſel and con- 


veyancers, that an inveſtment in the right of 
ſuperiority was ſufficient to carry the right of 
property, upon this principle, that, by the ſu. 
perior's infeftment, he is veſted in the complete © 


right of the lands, ſubject only to the burden 


of the right, and infeftment of the vaſſal, which 


being acquired by the ſuperior, becomes in a 
manner extinct and abſorbed in the ſuperiority. 
There were other lawyers who held a different 
opinion, which I thought better founded, upon 


this principle, that the rights of ſupertority 


and property, being two diſtinct and ſeparate 


ES eſtates, though veſted in one perſon, they re- : 

min in ſuch ſeparate ſtate, until the two ſhall 

de formally and legally conſolidated. What 

confirmed me in this opinion, was the ſtatute 
1669, 
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1669 *, ordering inſtruments of refignation to 
be regiſtered in the regiſter of ſeiſines. This 
point is now adjudged in favour of the conſo- 
dation, by a late deciſion q, affirmed: by be 
Houſe of Lords i in April * | 


. Charles IL. hs 3. Ds 
0 — OE March 9 1786. 


= D— U —ä —— —̃ — — — — — — 
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Cnanrzx of confirmation differs greatly 
in ſtile and form from a charter of re- 


ſignation; * It ratifies and confirms the diſpo- 


* ſition granted by the vaſfal, and inſtrument 


Hof ſeiſine following on it, and whole clauſes, 
<< tenor, and contents thereof, and declares the 


„general confirmation to be as valid and ef. 
s fectual as if the ſeveral writings confirmed 
< were verbatim inſert in the charter, ſaving 
and reſerving to the ſuperior the whole feu, 
and other duties payable to the ſuperior,” &c. 

In reciting the diſpoſition in this charter, the 


_ diſpolitive clauſe and obligation to infeft are 
the only clauſes neceſſary to be engroſſed; and 


the date of the diſpoſition and N if 


regiſt ered, ſnould be mentioned. 


In reciting the ſeiſine, there is nothing ne · 


ceſſary but to mention in whoſe favour it , 
and on what it proceeds; 5 its date, and the date 


of — 
The 


— be ͤ ꝶͤ 
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The effect of this confirmation is different, 
according to the nature of the writings confirm- 
ed. If the diſpoſition confirmed contains an 
obligation to infeft in the lands to be holden 
only of the grantor, the effect of the confirma- 
tion is to ſecure the vaſſal againſt all feudal ca- 
I. | ſualities and delinquencies, due or incurred by 
the vaſſal whoſe right is confirmed, to his imme- 
diate ſuperior. And, during the ſubſiſtence of 
ward holdings, this confirmation was uſually 
obtained before giving infeftment to the vaſſal; 
and it was declared by the charter, that ſuch con - 
firmation ſhould be as effectual as if granted after 
the infeftment had been taken; and, for the 
fame reaſon, if the confirmation was granted 
after taking the infeftment, the ſame was de- 
clared to be as effectual as if the confirmation 
had been granted before the taking infeftment. 
A confirmation of a diſpoſition containing 
an obligement to infeft the ſub-vaſſal in the lands 
to be holden either of the grantor, or of the 
grantor's ſuperior, and of the inſtrument of 
ſeiſine following on it, has not only the ſame 
effe& as to the caſualities and delinquencies, 
but it alſo makes the baſe infeftment public, 
and the ſub-vaſſal thereby becomes immediate 
vaſſal of the 3 or . of the — 
tion. | 5 
In writing chains: on diſpoſitions containing ä 
obligement for double infeftments, the common 
ED, — 
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practice of old was, firſt, to make it in the form 
of a charter of reſignation; and, in the fame 
charter, to ſubjoin a clauſe confirming the baſe 
_ . infeftment taken upon the precept in the diſpo. 
ſition confirmed. This clauſe was warranted 
by the form then uſed of the obligation to in- 
feft, which declared that the vaſſal might be in- 
feft either by reſignation or confirmation, or 
both, the one without prejudice of the other. 
But as, by the confirmation, the baſe infeftment 
becomes public, and the ſub-vaſſal thereby be- · 
comes the immediate vaſſal of the firſt ſuperior, 


the grantor of the procuratory may be deemed 
to be fully diveſted, and his procuratory vacated, 


it has of late been thought to be more conſiſtent 
- with principles to make uſe either of the con- 
fſirmation or reſignation only. The firſt. of 
theſe is the leaſt expenſive, and does not require 
a new infeftment. If the form of reſignation is 
preferred, the diſponee, being infeft on the 
charter of reſignation, becomes thereby veſted 
in the ſuperiority : Therefore, in order to con- 


ſolidate the ſuperiority with the property veſted 


in him by the baſe infeftment, he may grant a 

procuratory of reſignation, ad remanentiam, in 

favour of himſelf, which may be compleated by | 
making the reſignation, and — the i Ine | 


ſtrument taken upon it. 1 
In making up titles by an heir to an eftate 


in which his anceſtor died laſt ſeiſed * in the 
1 5 3 


> 
49 


1 
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$ property by a baſe infeftment on a precept in a 


diſpoſition, which contains alſo an unexecuted 


5 procuratory of reſignation, it is better for expedi · 
tion, as well as for ſaving expence, that the heir 


ſhould paſs a charter upon the reſignation of the 
author of his anceſtor, than to confirm his ancel- 


tor's baſe infeftment ;. for, in the laſt caſe, be- 
fore the heir could be infeft in the ſuperiority 
of the lands, it behoved him to be ſerved heir 
in ſpecial to his anceſtor ; whereas, upon a ge- 


neral ſervice, by which he will be entitled to 


_ uſe the procuratory of his anceſtor's author, he = 


infeft thereon, he may grant a precept of clare 


conſtat in favour of himſelf; and, after being 
 infeft in the property, on ſuch precept he may 


grant a procuratory for reſigning it in his own 


| hands ad remanentiam, and thereby conſolidate 
the property with the ſuperiority, or he may 
keep the two rights of property and ſuperiority 


diſtinct, whichever he may think molt conve- 


| ment. 


The charter of confiranation ſhould contain a 
reſervation to the ſuperior of all his feu - duties 


as before mentioned. Theſe may be either in 
general, or the particulars may be Ingrofed, : 
- vhich | Is s better. . 


en. 


Of Teinds and Patronages. 


EINDS are a burden upon the fruits of 
=. land, and are either parſonage or yi. 
carage. Parſonage teinds are a tenth part of 
the product, to which the parſon antiently was 
entitled as his benefice : Now, every proprietor 
of land “ is entitled to draw his own teinds by 
ſtatute, ſubje& to the payment of a fifth part of 
the rent, in lieu of teind, to the . who has 
right to the teinds. 

Vicarage teinds are a ſmall gratuity payable 
to the vicar, who ſerves the cure, and are regu- 
lated by cuſtom. 

In the time of Popery, many lands were mor- 


. tified to the church and other pious uſes, fuch 


as abbeys, priorſhips, &c. Theſe ſeveral lands 


dt the Reformation were annexed to the crown, 


_ and akterwards ſome of them were : erefted | into 
3 ES. _ pon ; 
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temporal lordſhips, and others of them were 


appropriated to the maintenance of biſhops, and 


\ _ other dignatories of the church. When Epiſ- 


copacy was aboliſhed, theſe laſt were annexed 
to the crown. 

When one built a church, and endowed it, 
he thereby had right to the patronage, and to 


preſent miniſters to the church. The dignified 
clergy, ſuch as abbots, biſhops, &c. had alſo a 
right to preſent miniſters to the ſeveral livings 


under their charge, and were deemed to tha: mu 
trons of theſe ſeveral churches. 
Before 1587, ſome of the cletgy feued out 


their lands, cum decimit . Theſe lands are 
not liable to teinds. 


The King, and Lords of Frettion, who, by | 


divers ſtatutes, had acquired right to many of 
the church lands, became thereby titulars of all 


the teinds of the ſeveral lands acquired by them ; 


and they had alſo right to the ſeveral patronages 
of the churches built on theſe lands, where 


there 1s no titular. Patrons of pariſh-churches 
are by ſtatute declared to have a right to the 
teinds of all the lands in the pariſh of which 


| they are patron *; in fo far as ſuch teinds were 
not otherwiſe diſpoſed of before that ſtatute, 5 
e Charles | 


* William and Mary, 3690, e 25. | 
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Charles I. having revoked all the grants of || 


church lands made by his father, many regula. 


tions were made concerning teinds by ſeveral 

ſtatutes; the material parts of which, now : 
chiefly to be attended to, are as follows. 
1. Patrons are burdened with a reaſonable 
proviſion to the miniſters ſerving the cure *, 


2. Every heritor may ſue for, and n A 


decreet +, aſcertaining the yearly value of the 


teinds of his lands ; after which the teinds ſhall 


not exceed the valuation then put on them. 
3. He may alſo purchaſe his teinds from the 
titular 4, or patron, at the following rates, viz. 
from the titular at nine years purchaſe 5, and 
from the patron at fix years purchaſe ; and, if 
they ſhall refuſe to ſell, he may ſue for and ob- 
_ tain a decreet, ordaining them to do ſo. But 
though every heritor is entitled to have a valu. 
ation of the teinds of his own lands, the teinds 
appropriated to biſhops, univerſities, and col- 


leges, are excepted from the proceſs of ſale; 
and even where the ſale is competent, the teinds 


remain ſubjected to the ſtipends payable to the 
miniſters, and to all future augmentations : | 
„ nne 


* William and Marr, os e. 4 RE Ss . 
| + Cha. I. 1641, c. 30.—Cha. I. 1633, © "7. & 9. 


4 Cha. ; a 1647, e. 34. 
ö $ William and a * e. 30. 
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dor can never be liable farther than to the As 
mount of his teinds as valued, 


| Anciently it was underſtood, that teinds could 


not be conveyed heritably, and therefore it was 


done by way of tack for 19 years, and, after 
the expiring of that term, for another 19 years ; 


and fo forth for ſeveral terms of 19 years ſuc- 


ceſſively, for a very long duration. Theſe tacks 


proceed upon this principle, that the churchmen 


could not give a tack for more than 19 years; 
and theſe ſubſtitutions of one period after another, 


vere holden to be equivalent to an obligation 


for the renewal of the tack at the end of each 


19 years. Afterwards tacks of teinds were 
granted for the grantee's life, and, after his 
death, for the life of his heir, and, after the 
death of the heir, for the life of a ſecond heir, 
and ſo on for a very long duration: But, after 
the proprietors of land came to have right to 
their own teinds, the teinds were underſtood to 
be tranſmiſſible, like every other ſpecies of pro- 
perty; and teinds and patronages are now con- 
veyed in the ſame manner as lands are, by diſ- 
_ poſition and infeftment. 


| Before a patron can exerciſe his right by 


: granting a preſentation, he muſt take the 
oath of abjuration : If not qualified, he may, 
f 25 at being the en * take and ſub- 


ſeribe | 


| . 10th Anne, c. 12. 9 6. 
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ſcribe the ſaid oath before the ſheriff or ſtewart 
of the ſhire, or in preſence of any two juſtices 
of peace where he reſides ; otherwiſe the pre. 


ſentation ſhall be void, and the right of preſen · 
tation ſhall belong to the King. 


—2 


B. U. 


The preſentee muſt alſo be qualified by ta- 
king the oath of abjuration *. 


| A patronage bein g 2 jus incorporale, the right | 


to it may be tranſmitted without infeftment +, 


provided no infeftment on it has ever been ta- 


ken. It is otherwiſe if the right to the patron- 
age has ever been tranſmitted by infeftment; 


for, in that caſe, infeftment is neceflary to de. 
nude the former proprietor. 


* 5th George I. c. 29. 91. 
+ Stair's Inſt. I, 2. tit. 8. 5 . 


CHAP. 


CHAP, vn. 


Of Servitudes. 


CERVITUDES are fully explained in the 
| ſeveral Inſtitutes on our law. Mr Erſkine 
_ treats of liferents, under that title, as a burden, 
or ſervitude on the land, and diſtinguiſhes be- 
tween a liferent by reſervation, and that conſti- 
| tuted by deed in favour of one who had no 
anterior right. With reſpect to the form 
and manner of conſtituting the title, this dif- 
tinction is well founded; for a liferenter by 
reſervation being previouſly infeft, his real 
right remains by the reſervation ; or if he is 
not infeft, the ingroſſing his reſervation in 
the ſubſequent right and infeftment of his diſ- 


| . Ponee, makes his right real; and even while 


the right granted by the — continues to 
de perſonal, the reſervation of the liferent being 


| a condition of the grant to the fiar, it muſt be 


efectual. But the diſtinetion made by Mr 
. - * 


Alis being a decifion of a general point of lay, 
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Erſkine, with reſpect to the effect of the different 
rights of thoſe liferenters, may be doubted. It 
is indeed true, that all our lawyers formerly 
held it as a maxim, that a liferenter by reſerva. 
tion retained his right to all the caſualties of ſy. 
periority, and alſo a power of entering vaſlals, 
&c. But it was not then ſo clear, that a ſimple 


; grant of liferent would entitle the liferenter to 


thoſe privileges. In England, liferents are con. 

ſidered as eſtates for lite, and liferenters there 

have a reſemblance to our heirs of entail. 

In a queſtion between Lady Dowager For. 
bes, and James Lord Forbes, relating to the 

| Dowager's power of preſenting miniſters “, and 
alſo of entering vaſſals, and uplifting the caſu- 
alties of ſuperiority, in conſequence of a right 


of liferent in her contract of marriage. The 


Court of Seſſion found the Lady had no right 


to theſe particulars : But this judgment upon 


an appeal was reverſed by the Houſe of Lords, 
who, probably from the Engliſh idea of liferent 
eſtates, were induced to believe the Scots law 


ioc be fimilar to that of England. Lord Hard- 
wicke was then Chancellor. Though a judg- 
ment of the Houſe is not law, and not binding, 


_ excepting in the particular caſe decided, yet 


5 * Dowager Lady Forbes againſt Lord Forbes; 
| 16th February 1762; determined in the Houſe of 


Peers, 5th April 1764. 


Ch. VII. 
it is probable the Houſe of Lords will Iook. on 
it as a precedent for all future queſtions of he 5 


like kind. 


nne ae ee nnd 


| wife are in conjun@ fee and liferent, though 


the wife's right reſolves into a liferent, ſhe is 
under the ſame predicament with a liferenter by 
reſervation. This does not apply to the cafe of 


Lady Forbes, who was only a liferenter, and 
not a conjunct fiar. The words of the obliga- 
tion in her contract of marriage are, To in- 


« feſt and ſeiſe the ſaid Lord Forbes, and the 


4 ſaid Dorothea Dale his affidate ſpouſe, and 


e the longeſt liver of them in liferent, for the 
« ſaid Dorothea Dale her liferent uſe allenarly, 
“jn caſe ſhe ſhall happen to ſurvive him, and 


the heir-male lawfully to be procreate be- 
c tween them in fee.“ 
the Houſe of Lords in that caſe, it has been 


Since the judgment of 


underſtood, that a right of liferent carries all | 
the caſualties of ſuperiority during the life of 
the liferenter, and * the power of 


entering vaſſals. 


I be right of liferent only, entities the Keener | 
to ule the fruits ſalva rei ſub/tantia. It does not - 
_ entitle him to cut wood, or to dig out coals or 
: minerals, unleſs particularly mentioned; but it 
gives a title to woods, which have bevy 1 in uſe 


to be cut annually by hags ; theſe Song conſi- | 
dered as part of the annual crop. 


RG 
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A liferenter is entitled by ſtatute * to vote for 


a member. of parliament. This ſeems to be 


founded on the general conneQtion of taxation 
and repreſentation. | The liferenter being liable 


to taxes, a right is given him to vote for a re. 
preſentative in parliament, which impoſes them; 
and, in his abſence, the fiar, who has the 
next immediate concern, has the lame tile to 
chuſe. 


Query, May not this, by a de ex- 
tended to give to the fiar a power of entering 


vaſſals in abſence of the liferenter ? Such power 
_ would be convenient; becauſe liferent ſuperio- 
rities, having now become numerous upon 
account of creating votes, it is often difficult 
for the vaſſal to get a liferenter to ſign his char. 
ter. 2dly, If ſuch charters ſhall be effeQual, 
will the fiar be liable to account to the life. 
renter for the non- — duties, and compo 3 


tions ? 

Many b may be eſtabliſhed by pre- 
ſcription without writing; ſuch as common 
paſturage, caſting fuel, feal, and divot. Thele 


rights being conſidered as part and pertinent of 

| the land, often reſolve into a right of property, 
particularly in proceſſes of diviſion of common 
© ties. Thirlage, in general, requires writing to 
„ coaſtirure * _ this ſervitude may be ac- 5 


Cha. II. 1687, cap 21. 


quired by the conſtant uſe of payment of the | 


dlirled multure for forty years. When conſti- 


| tute by writing, the ſeveral kinds of thirlage 


| ſhould be expreſſed ; at the fame time, a gene- 
ral denomination of thirlage may be regulated 
dy cuſtom. 
|  Servitudes conſlitute by writing ſhould enter 
the infeftment, otherwiſe they are not effec. 
| tual againſt purchaſers. 


11 CHAP. 


Of Deeds of Ental. | 


HE ardent wiſh which men have to perpetuate 
their memory is ſo univerſal, that it may 

almoſt be faid to be innate. Happy would it 
have been for mankind, could any means have 
deen deviſed to entail the virtues of many il. 


luſtrious perſons on their poſterity ; but, as that 
bas been found impracticable, the preſervation 


of eſtates in their families has been the next ob- 
ject of their attention. From this entails had 
their origin; and though to many families they 


may have been hurtful, yet to others entaik . 


have been the means of their preſervation. 
The impoſſibility of foreſeeing all future e- 


vents, makes it extremely difficult to provide 
againſt them; for this reaſon, many devices 
5 preſervation of eſtates in families have | 
proven ineffeQtual ; others, from experience, 
- | have been found hurtful to the owners. Lord 
5 Rar, who was no friend to entails, in his Inſti. · 


| tutes, 


fit 
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tutes, points out many inconveniencies attend - 
ing them; and, in making an entail, he adviſes 
to keep part of the eſtate free. Lord Regiſter 
Primroſe, and many other wiſe men of that 
time, followed this advice; but none of thoſe 
great men ſeem to have foreſeen an event, 
which to us now appears to have been obvious, 
from the many inſtances which have ſince hap- 
pened, viz. that ſome future prodigal heir would 
diſpoſe of the unentailed part of the eſtate, and 
thereby render the circumſtances of the poſte- 
rior heirs of entail more diſtreſſing, 
In treating of entails, we hall obſerve the 
following order : 
1, We ſhall conſider the indu8ive cauſe and 
ſubltitution. 35 
e ſeveral clauſes and conditions irritant 
uud reſolutive. : : 
3. The form and effentials of the And and 
the manner of compleating it. 
Before entering upon theſe dts þ it may 
be proper to be obſerved, that the maker of an 
entail, before executing the deed of entail, 
ſhould be compleatly veſted in the tubject to 
be entailed. 1 85 
Ike intention of every « one who . an 
entall, is to preierve the eſtate as long as poſ- 
file in his family; the recital, therefore! of the oy 
inductive cauſe of making an entail, requires no 
. ; it . be. . extremely ſhort and 
* 7 
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 fietple : It will ſuffice to fay in general, tha 
© the grantor is reſolved to ſettle his eſtate in 


manner under-written.”* The being more 
1 particular in declaring his intentions, ſerves 
only to furniſh arguments for miſconſtruction, 


which may perhaps be the means of n : 


wy grantor's intentions altogether. 


By the ſubſtitution, we mean the ſeries of | 
perſons and heirs, in favour of whom the deed 


is granted. This ſometimes is intended to point 


out a long deſcent ; and, by being particular, 
is often ſo perplexed, as to render the ſucceſſion 


doubtful. To avoid this, it is better to make 
uſe of general terms; the meaning of which are 
underſtood, when it can be done, than to name 

particular perſons, or to give a n, de. 


ſcription of them. 


An heir-male of the body of A 0 


all the male deſcendants of the body of A con- 
nected by males, without the 1 intervention of a 


female, in their order, who can be ſerved near- 
eſt and lawful heir to him by the common rules 


of deſcent. 


An heir-female of the body of A muſt bs. 


connected by a female, and may be either male 


or female of the body of A, other than the heir- 8 
Fs Ide abburdity of a ER taking wes | 
| denomination of an heir-female, gave great py 1 


to the ingenuity of lawyers, in the queſtion of 


ct mwwwwwyg ow amo = a=» 


- red + py 


ax according to the definition here given. 
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the ſucceſſion to the eſtate of the late Lord Bar- 
geny, which was decided i in favour of Mr Dal. 
tymple, now Hamilton; and the meaning of 
| en of heir. bande was there ſettled, 
But to 
prevent all quibble, inſtead of heir- female, I 
have always uſed the words heir whomever of the 
body, which has preciſely the ſame meaning 
when ſubſtituted to the heirs-male of the body. 
In entails, the male ſucceſſion is generally 
preferred to that of females ;z next to males, 
it often happens that the n of an entail 
| wiſhes to prefer his own daughters and their 
ilſſae to the female deſcendents of his ſons. This 
2 often proves very inconvenient, and ſometimes 
it is hard to diſcover the heir called to the ſuc- 
ceſſion: For example, a maker of an entail ha- 
ving ſeven or more ſons, and three daughters, : 
entails his eſtate to his ſons ſeverally, in their 
order of birth, and the heirs male of their re- 
ſpective bodies; whom failing, to his eldeſt 
daughter, and the heirs male of her body; 
whom failing, to the other two daughters, and 
the heirs male of their bodies ſucceſſively; 


whom failing, to the heir whomever of the 
| body of his eldeſt ſon; whom failing, to 
the heirs whomever of the bodies of his o- 
| ther ſons ſucceſſively. It may happen that the 
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for ſeveral generations, and then faib; in ſuck 
caſe, though the proximity of blood of the heit 

of the ſon and daughter, to the maker of entail, 
niay be equal, yet the heir of the daughter who 
marries a ſtranger may be leſs connected with = 

the family than the heir of the ſon who dies in 


poſſeſſion of the eſtate. Beſide, daughters 
where there is an entailed eſtate, are generally 


ill provided in portions, and are often induced 


to intermarry with men not in opulent circum- 
ſtances, their deſcendents of courſe will be edu. - 
_ cated ſuitable to the rank of their father, and 
not to that of a ſucceſſor to an opulent eſtate. . 


Another kind of ſubſtitution is often uſed; 


after the heirs male of the bodies of the ſons of 
the maker of the entail, the heir whomever of 


the body of the eldeſt ſon is next called to the 


ſucceſſion; whom failing, the heir whoever 


of the ſecond ſon, and ſo through the whole 


order of ſucceſſion. This kind of ſubſtitution 


is liable to the ſame inconvenience as the for- 
mer; and both are attended with this farther 
inconveniĩence, that the ſucceſſion often ſhifts 


from one family to another; whereas the ſubſti- 

tuting the heir whomever of the perſon laſt in- 

_ feft, upon failure of heirs male, is attended with. 
none of theſe inconveniences.—For all which 

failure of heirs male, to call the heir whomever. 

of the perſon laſt infeft, ſuch heir being always = 
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ae of the body tba end mater 


Theſe laſt words are neceflary, otherwiſe the 


ſucceſſion might go to a ſtranger, in excluſion 


of many heirs of the body of the entail maker : 


For example, upon ſuppoſition that the entail 
maker has ſeveral ſons and daughters, and that 


theſe ſhall all have lawful iſſue, males and fe- 
males, but that the iſſue male of the ſons ſhall 
in time all fail; in that caſe, the ifſue female of 
the perſon, whoſe iſſue male had laſt failed, 
_ would, by the ſuppoſed ſettlement, take the ſuc- 

ceſſion, and the eſtate would deſcend upon her 
| ifue: Let us ſuppoſe her an only child, and 


that ſhe is married, and dies, leaving only one 


child, a fon, who inherits her, and makes up 
- titles to the entailed eſtate, upon ſuppoſition of 
the death of that fon, without iſſue, and that his 


father ſhall ſurvive him, the father would inhe- 


tt the ſon's eſtate, and of courſe the entailed 


eſtate would deſcend to his heirs of a ſecond 
marriage, in excluſion of all the iſſue of the 
body of the entail maker, (which actually hap- 
pened in the caſe of Blair of that IIk); whereas, 
by limiting the ſucceſſion to the deſcendents of 


the entall maker, the eſtate will be n in 

8 the family. 5 
„ cuſtomary, in ſubſtituting holes.” to add 5 
| the words lawfully nene or to be procrea- 
ate of the body of = 


according to their 
6 __ and * of birth. 447 _ Theſe words 
are 
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are entirely uſeleſs. The firſt part of the ſen. 


tence may be hurtful, in caſe of the omiſſion of 

any of the words in any other part of the ſubſti. 
tution. The laſt part of the ſentence is alſo 

unneceſſary, while the male ſucceſſion ſubfiſts; 
| becauſe the law provides for the ſucceſſion of 


male heirs ; they muſt of courſe take, according 


to priority of birth; and, with reſpe& to the | 


females, a ſpecial proviſion is commonly made 
for it in a ſeparate clauſe. 


When the maker of an entail has ſons, they 


are often inſert nominatim in the ſubſtitution : 


But this ſeems to be unneceſſary, excepting the 


name of the eldeſt; and the inſerting of all the 


names ſometimes occaſions miſtakes in making ; 
up the titles of the ſons : For inſtance, if A ſhall 


 *diſpone to B, and the heirs male of his body, 
whom falling, to C, and the heirs male of his 


body. If B, the inſtitute, ſhall ſurvive A, and 
_ afterwards, failing him and his iſſue male, if C 


ſhall uſe the procuratory 'or precept, and obtain 
himſelf infeft thereon, without previouſly ma- 
king up titles by ſervice to B, ſuch infeftment 
_ would be improper. 


To make what we have ſaid with reſpect to 
. the manner of denomination of ſubſtitutes, the 1 
moi eaſily underſtood, we ſhall give an ex- 0 
ample of a ſubſtitution ſuch as we have 
adv iſed, where an entail. maker has ſeveral 


Ions. 


B. n. 


| 5 1 To : 


ſu 
ſic 


0 
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«© To add in favour of A, my eldeſt for, and 


the heirs male of his body ; whom failing, 
to the heirs male of my own body *. ; whom 
all failing, to the heir whomever of the body 


of the perſon laſt infeft, or entitled to the 


ſucceſſion of the entailed eſtate at the time, 
and the heirs male of the body of ſuch heir; 


whom failing, to the heir whomever of the 


body of ſuch heir ; whom all failing, to the 
+ heir whomever of the perſon laſt infeft in the 


{aid eſtate, all ſuch heirs being always deſcen- 


dants of my own body; om all failing, to 
my own rearcſt heirs and affignces whomever, 
the eldeſt heir female, and the heirs of her bo- 
dy to exclude all other heirs portioners, and to 


ſucceed always, without diviſion, through the 


whole courſe of ſucceſſion, both of my heirs of 


tailzie, and other heirs whomever in all time 


coming; and the right of primogeniture to 
take place among the female heirs, in like 


manner as is by law eſtabliſhed amongſt 
male heirs.” | 


If the maker of the entail intends a father: 


ſubſtitution of collaterals, or other perſons, be- 
ſides his own family, the perſon named at the 
: commencement of each new y branch mould be 


* K . conſidered = 


» This laſt 1 all the ſons of the 1 


do and the heirs male of their ſeveral bodies in the 


; order of ſucceſſion, excepting the eldeſt ſon, who is 


en named; and his male — 
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coakdered as the ſtock of ſuch new ſubſtitutica; 
and his heirs may be called in the ſame manner 


5 with the other heirs before mentioned. 
When the ſucceſſion comes to terminate on 


heirs and aſſignees whomever, the perſon ſerving 


heir under that general title, is underſtood to 


hold the eſtate in fee ſimple. 
It is uſual, in making an entail, to reſerve 


powers to the grantor to add to the ſubſtitution, 
and to make ſuch other alterations as he ſhall 


think fit. The firſt of theſe may be done in the 


ſubſtitution, by ſubſtituting, aſter all the heirs 
mentioned, fuch other perſon or perſons as the 


maker of the entail ſhall thereafter name or 


appoint, by a writing under his hand, at any 


time in his life, or even on death bed ; and 


| tailing ſuch nomination, or in caſe of the a 


of all the perſons ſo to be named, and their 


heirs; then to the laſt termination of heirs and 
aſſignees whomever of the grantor. 


With reſpe& to the other powers of altera. 
tion, it may be obſerved, that ſuch power is 


_ uſually reſerved in a double way; firſt in the 

diſpoſitive clauſe, by ſubjoining to the claule, 

but always with and under the ſeveral con- 

« ditions, proviſions, &c. and with and under 

„ « ſuch other proviſions, conditions, declara- 
4 tions, and clauſes irritant and reſolutive, as [ 


ſhall hereafter appoint, * a uriting under 
| | 6 wy | 


— 
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„ my hw, at any time in my life, and eren 
on death · bed. 5 
 2dly, As this laſt clauſe might only be con- „ 
ſtrued to imply a power of alteration of the 
conditions, there is uſually ingroſſed in the end 
of the deed a general power of revocation in 
whole or in part. 
Here it may be proper to be obſerved, that 
ſuch future nomination and alterat ion of the 
conditions, &c. being holden as part of the 
| deed of entail, they ought to be executed and 
regiltered in the ſame manner as 1s required | 
with reſpect to the entail itſelf. ; 
In England, ſimple ſubſtitutions are effectual, 
ſo as to bar the heir in poſſeſſion from alienating 
in prejudice of the ſeveral ſubſtitutes ; though, 
by a device of the law, he may, by levying a 
fine, or ſuffering a fine and recovery, procure 
an inveſtment of the eſtate in fee ſimple, and 
thereby vacate the ſubſtitution. But, in Scot- 
land, ſimple ſubſtitutions, without any prohibi- 
tion to alienate, or an irritant and reſolutive 
clauſe adjected, have no ſuch effect; and the 
| heir, once being veſted, may alienate at his 
_ pleaſure, either e or for a a valuable 
= conſideration. GO Tz _ 
Io this general role there are two excep- 
tions. . 5 
3 the deed contains 2 cake a return _” . 
: | the grantor, upon failure of the grantee and 

- Jus . 
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his halen: ſuch ſubſtitution cannot be defeated 
by a gratuitous donation in prejudice of the 
_ grantor and his heirs ; becauſe it is underſtood 


that the return is an 2 . of the 


grant. 


marriage, deviſe his eſtate to his ſon and his 


wife, in conjundt fee and liferent, and to the 


heirs of the marriage; though, in that caſe, the 
| fon is deemed to be fiar of the eſtate, ſo as his 
debts ſhall aſte& it, and his ſelling the eſtate 


ſhall be effectual; yet the heir of the ſon's mar. 


riage has a jus credi!i on the eſtate, fo far as to 
bar his father from gratui:oully diſpoſing of it. 
We are next to proceed to the conſideration 


of the ſeveral conditions and clauſes, irritant 


and reſolutive, uſed in entails. In doing this, 


ve ſhall fr fe explain what is meant by theſe ſe. 
veral terms. 2dly, We ſhall point out the na- 


tural order in which they ſhould be ingroſſed. 


3dly, We hall give an account of the ſeveral h 


2 Kc. generally made uſe of; and, laſt 
of all, that the whole may be better underſtood, 
we ſhall ſubjoin the ſeveral clauſes themſelves. 
1. By a clauſe irritant, we mean ſuch clauſes 
as declare, that the deeds to be done by an heir, 


in contravention of the proviſions in the entail, 
| ſhall be void and null, in ſo far as may affect 5 
the entailed eſtate. By a clauſe reſolutive, is | 
meant the clauſe by which, upon contravention, 


Bhi 


2dly, If a Piber ſhall, in his ſon's contract of 
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the contravener is declared to forfeit his right to 


the eſtate, and that It — devolve on the next 


heir. - | | 
Theſe two clauſes were ſaid to be the 1 inven- 


tion of Sir Thomas Hope, advocate to James VI. 
But, upon looking into the works of the great 


Bacon, Lord Verulam, it clearly appears, that 


theſe clauſes had been an Engliſh invention, 


and were repudiated by the Judges, as tending 
to veſt eſtates 1n perperuity. 

The deſcription given by Lord Verulam of 
| theſe clauſes which were intended to be intro- 
| duced in the Engliſh entails, is ſo exact a defi- 
nit ion of our clauſes irritant and reſolutive, that 
we ſhall here f. et down bis ores | s OWN 
words. e 5 


Alter giving an account of the ſeveral 1 
tutes in. ho reigns of Henry VII. and Henry 
VIII. relative to the docking of entails, his 
Lordſhip gives the following note “: That 


+ ſince theſe notable ſtatutes, and remedies pro- 
« vided by ſtatutes, dock entails, there is ſtart- 
© ed up a device called perpetuity, which is an 
„ entail, with an addition of a proviſo, condi- 


tional, tied to his eſtate, not to put away the 
land from his next heir, and, if he do, to for- 
8 * his own eſtate ; i þ which perpetuities, * 


= 2 * they 


* W I Hitory of the Law of © England, fetion 


. 
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they ſhould ſtand, would bring in all the 


"mn former inconveniencies ſubject to entails that 
cc yere cut off by the former fue, and far 
6 greater, &c. 


It is remarkable, that this FR « perpetuity 


was afterwards rejected by the judgment of the 
courts of law in England, and in all the late 
| pleadings on entails, in caſes before the Houſe 
of Peers, it is conſtantly. laid down as an eſta. 
bliſhed point, chat the law of England abhors 
perpetuities. 

An eaſy and free tranſmiſſion of landed pro- 


perty is greatly beneficial, both to the public 
and individuals. One, who by his induſtry has 
acquired wealth and money, naturally wiſhes to 


realize it by the purchaſe of land; and, after he 


has made ſuch purchaſe, his averſion to be idle, 
and his being poſſeſſed of ready money, leads 


him to be at pains and expence in improving 


the land he has acquired. What has been thus 


acquired and improved by induftry, is often 
thrown away by the prodigality of ſome future 
Heir ; and this makes way for ſome more ſe wordly 
proprietor. 


This frequent tranſmiſſion of landed property 
zs alſo a great mean of preventing an exceſſire 
accumulation of ſuch property in the hands of 
1 individuals, which is often hazardous to 
the ſtate, as well as prejudicial ro the liderty of : 


; : the ſubject. 


The 
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- The perpetual reſtraint laid on landed pro- 


perty by the Scottiſh entails, has an effect the 


reverſe of all this. Such reſtraint on property 


tends to create a monopoly of land, accompa- 


nied with all its ariſtocratical bad conſequences. 


The poſſeſſion of an overgrown landed eſtate, 


fettered with a ſtrait entail, is often the mean of 
_ beggaring an improvident poſſeſſor, and of pla- 
cing him in an unhappy ſtraitened ſituation for 


life. This naturally diſables him from laying 
out the neceſſary expence of keeping his eſtate 


and manſion in proper repair, and entirely pre- 


vents his making any farther improvement. 


If the heir of entail in a large eſtate is avari- 
cious, his ſavings are probably employed in new 
purchaſes of land, which he is ſure to fetter with 
an entail, and to add to his paternal eſtate, or 


- ſettle it on a younger ſon, under the fame re- 
ſtraints. Thus land in time may become a ſcarce 
commodity at market, whereby induſtrious 


men will be prevented from acquiring and im- 


proving it, while the avaricious and prodigal 
poſſeſſors, from avarice, indolence, or inability, 
ſuffer it to run to waſte. 


It mull, at the ſame time, be acknowledged, 

5 that the liberty of the ſubject, as well as the 

preſervation of the ſtate, has, on particular oc- 

| cafions, been owing to the exertion of men f 

family, and large eſtates: It would therefore be 

improper to aboliſh entails entirely. In Eng- 
land, 


- — 
_ 


1 
: 
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land, a medium has been deviſed, by allowing 
to dock them. But this method being attended 
with conſiderable expence, I have often wiſked 
for ſome ſimilar device to ſhorten the dura. 
tion of entails in Scotland, without incurring 
ſuch expence. Some years fince, I had an op. 
portunity of communicating my thoughts on 
this ſubjeQ to a few gentlemen, who were then 
eminent at the bar, and were afterwards pro- 
moted to the bench but are ſince dead: hey 
all agreed in the expediency of the meaſure, 
but had ſome objections to the mode propoſed 


by me, which I have endeavoured to obviate 
by alterations l have ſince made in it; | there. 
fore, with diffidence, here venture to inſert my 
| propoſal, in hope of inducing ſome gentleman 
of ability and power, to ſuggeſt and carry 
through a proper plan for CT ſo defirable | 


an end. 


By the ſtatute 168 5, it is 0 *, that i, 
upon every renewal of the vides, all the 


irritant and reſolutive clauſes are not ingrofſed | 
in the retours, precept and ſeiſines of each heir; 


ſuch clauſes ſhall have no effect againſt credi- 


tors or purchaſers ; and that upon the heir's ne- 
glecting to ingroſs the ſaid clauſes in his title 
| deeds, he ſhall forfeit his right tc to the eſtate for 1 


: bimſelf and bis heirs. i 


8 3 "+ ah. © 


Ch. VIII. 
The alteration I propoſed to be made in this 


ſtatute, by a new act of parliament, was, That 
4 every heir of entail, who is not nominatim 
= inſerted in the ſubſtitution of the entail, (ex- 


« cepting the children of the firſt ſubſtitute) 
« when he makes up his titles to the entailed 


* eſtate, ſhall be at liberty to leave out all the | 
e jrritant and reſolutive clauſes, &c. without 


« incurring the forfeiture upon ſuch contra- 


* vention, provided by the ſtatute 168 5, or by 
any prohibiting clauſe which may be in the 


« entail,” 


It was alſo eld, that, in this new fa. 5 


tute, the right of all heirs of entail, in being and 


alive, at the time of paſiing the aft, ould be Y 
ſaved and reſerved. 


The entailed . being thus veſted in fee 
ſimple in the heir who ſhall make uſe of this 


privilege, he will be at full liberty either to ſell 55 


or impignorate it; or, if he pleaſes to preſerve 
the eſtate, he will have it in his power to make 
ſuch alterations in his ſettlement as may ſuit his 
circumſtances, and the ſituation of his family 


at the time. 


The natural order in which the al 8 


ſhould be placed, — to me to be : as fol- 
: lows. 1 
N What i is incumbent on the ſeveral heirs to 

= do and nl—_- 

2. The ſeveral prohibitions and reſtraints t bs. 
5 be made and impoſed on the heirs. ' 
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3. The irritancies and forfeitures to be! ins 


curred on contravention. 


4. The ſeveral exceptions from theſe | irritan. 
_ cies, &c. which in effect are enlargements of the 


powers of the heirs over the eſtate, or privi- 


leges granted to them, notwithſtanding the 


prohibitions. | 


We ſhall next give a liſt of the ſeveral clauſes 
now in uſe, diſtinguiſhing them by claſſes ac. 


cording to the above order. 


Under the firſt of theſe claſſes may be com. 


prehended the following obligations. 


1. An obligation on the ſeveral heirs to bear 
and carry the ſurname and arms of the family. 
Buy this clauſe the heirs are ſometimes confined 


to bear the ſurname and arms alone, and no 


other, which, in ſome caſes, may be improper 
and inconvenient, particularly in ſupervenient 


ſucceſſions, or patents of honour and peerages, 


2. That all the heirs ſhall poſſeſs the eſtate in 


virtue of the entail, and by no other title. 
3. That the ſeveral clauſes of the entail ſhall 
be ingroſſed in each of the heir's title-deeds, 


and that each heir ſhall, upon his ſucceeding, 
make up his titles to the eſtate, within a ver 


| after the ſucceſſion opens to him. 


4§᷑.v That each heir ſhall, in 1 time, pay all 
tue feu and other duties, teinds, miniſters ſti- 

pends, and every thing elſe payable out of the 
_u and ſhall * all W which 


— ww , oe. co oc w.oa Mm 


=”. © 
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may be obtained for payment of theſe, or any 
bother debts which may alle the 2 within & 


2 time limited. 
5. That in caſe of the a of a nearer 


heir, after another heir's obtaining the poffeſſion, 
the heir in poſſeſſion ſhall be obliged to denude 
in favour of ſuch nearer heir, and the right to 
the eſtate ſhall devolve on him: But the heir in 
poſſeſſion ſhall have right to the rents due at, 
and preceding the term of Whitſunday or Mar- 
tinmas next, and immediately before the birth 
of the nearer heir, and the right of the nearer 
heir to the rents ſhall commence only for what 
ſhall become due and payable at the firſt term 
of Whitſunday or Martinmas which ſhall hap- 
pen after the birth of ſuch nearer heir : But in 
caſe the heir in poſſeſſion has ſucceeded by re- 
deeming an adjudication upon the contraven- 
tion of a former heir, in that cafe he ſhall not 
de obliged to denude upon the exiſtence of a 


nearer heir, but the ſucceſſion ſhall remain with 


him, and go on in the ſame courſe as if the con- 
travener were dead, and ſuch nearer heir had : 
never exiſted. | 


Ne. In ſome caſes I have ſeen the laſt part 

pf this clauſe relaxed, by allowing the 

naearer heir, who was not in exiſtence at 
the time of the contravention, upon his 
exiſtence, to redeem the eſtate from the 
remoter heir, upon payment of double 
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the ſum which ſuch more remote heir pe 
had paid upon — of the . he 
cation. the 

— und reſtraines on the tua _ la 
of entail are next in order. Under this can co 
the following clauſes may be ranked. * MF wc. 
1. Excluſion of huſbands and wives from 
curteſy and terce. ; an 
2. Prohibition to alter the order of de == a 
ſion. 95 
3. Prohibitions to nes and i impignorate RY 
the eſtate, or any part thereof, or to burden it 
with debts, or contract debts, whereby the eſtate me 
may be evicted with an adjected irritancy, as 
well with reſpect to deeds, or debts done or pu 
contracted, prior to the ſucceſſion, as after it. "ay 
4. Limitations as to the letting tacks. fan 
The irritant and reſolutive clauſes env * 
follow the limitations and reſtraints. This claſs 
conſiſts of the following particulars. 2 
1. Irritancy of all deeds done contrary to * 


the tailzie. "Es 
2. Forfeiture of the right, i in caſe of ein 
| adjudication ; and directions as to the redemp- 


tion. 0 
SS Ns of the * caſe of neglect ” th 

ol performance, or of contravention of all, or 1 8 
any of the ſeveral proviſions. of entail. Tha Wl m 

7 5 and the former moy either be limited to the WWF di 


"uu 5 


F 


8 
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perſon falaing, or may be extended to the 
heirs of his body. The firſt is molt * 5 


the laſt is moſt effectual. 


The exceptions, which are properly an en- 

largement of the powers of the ſeveral heirs, 
come next in order. Theſe n; conſiſt of 

the following proviſions. 

1. That it ſhall be lawful to — wives 
and huſbands to a certain extent, and in a cer - 

tain manner. 


2. Power to make proviſion for JE 
children. 550 
3. Power to fell part of the eſtate for pay- 


ment of the entailer* s debts. 
4. Power to ſell part of the eſtate, and to 
purchaſe other lands more contiguous : The 
lands to be purchaſed to be ſettled on the ſame 
ſeries of heirs, and under the fame i irritancies 


and conditions. 


F. Reſerved power to the grantor to make 
ſuch alterations as he ſhall think proper, pro- 
vided it ſhall be done by writing, but not by 
Implication. 


To make a deed of entail effeftual, it re- 
quires a particular mode of regiſtration, which 


makes a clauſe for that purpoſe * you 5 
che draught of entail ſubjoined “. „ 
I be ſeveral clauſes now mentioned are RY > 
— ordinary; but theſe muſt be varied accor- > 
. ang to the intention of , 


e 24. - 5 


| 0 
f — 
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In ſome entails, it is provided, that, i in caſe of 
the ſucceſſion of any of the heirs to a higher title 
of honour, the next heir ſhall take the ſucceſſion 


to the eſtate. This proviſion, though it may have 


the effect to preſerve the name of the maker of 


the entail," ſeems to put a bar to the riſe of the 
family. 


| Another clauſe is ſometimes uſed to preſerve 


the eſtate, in caſe any of the heirs ſhall be puil. 
ty of treaſon. It has been adjudged that the 


old clauſe, reſolving the right upon commiſſion 
of the crime of treaſon, is not effectual; for, 
without declarator, that clauſe cannot take ef. 


fect, and ſuch declarator cannot be obtained af. 


ter the crime is committed, becauſe the crown 


| has then acquired right by the forfeiture. 


The former clauſe having proven ineffectual, 
a new device has been ſince thought of to pre. 


vent a forfeiture of the eſtate, in the event of 


the commiſſion of treaſon by any of the ſubſti. 


tutes, to whom the ſucceſſion may not have 


then opened, viz. © by giving a power in ſuch 


4 caſe, to the heir in poſſeſſion to make a new 
« diſpoſition of the eſtate, paſſing by the guilty 
6 perſon, and the heirs of his body;“ but in 


every other article in the ſame terms with the for. 

mer entail. This clauſe, in my opinion, may prove _ 
more hurtful to the entail than the effect of the 

forfeiture; for, ſhould the heir, having the pow- | 


er of alteration, omit any of the clauſes and 
conditions in the new deed, ſuch deed may be 
effectual notwithſtanding ; and the power of the 

| heirs of entail over the eſtate may thereby be 
conſiderably enlarged ; whereas, in the other 


caſe, the eſtate is only forfeited during the ex- 


iſtence of the forfeiting perſon, and the heirs 
ol his body; and the right of all the other ſub. 


ſtitutes are preſerved, under the denomination 
of remainder men, as was decided by the Houſe 


of Peers, in the caſe of Sir William Gordon of 


Park, who was attainted for his acceſhon | to the 
| rebellion 1745. 


In a late draft of an entail made by me, the 

maker of an entail ſuggeſted a clauſe in favour of 
the heir apparent, by giving him poſſeſſion of a 
part of the eſtate upon his attaining majority, 
and enabling him to make proviſions for his 


wife and children. His reaſon for giving ſuch 


powers, was becauſe he obſerved that the repre- 


ſentative of an entailed eſtate, during his fa- 
| ther's life, had often nothing to do, was in no 
way intereſted in the eſtate, and lived in a tedi- 


- ous and unnatural expectation of his father's 


death, Whereas the powers given by this 


clauſe he thought would give him ſomething to 
do, would intereſt him in carrying on improve- 
ments on part of the eſtate, and enable him to. 


_ marry vhs the life of his father. DE 
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The difficulty of executing this, without lef. 
Wied the ſecurity for the preſervation of the 
eſtate, and the independency which it would 
naturally create to the fon, appeared to be ob- 
jections to this clauſe ; But when it was confi. 
dered that an heir of entail is, at any rate, ſo 
far independent of his father, that he cannot be 
deprived of the inheritance on his father's 
death ; and that his being ſtraitened for money 
Suki the life of his father, may be an induce. 


ment to him to borrow at a high intereſt, and 
to inſure his life. After the clauſes were made 


out, and well adviſed by counſel, the meaſure 
was approved of, and the entail was executed 1 in 
| thoſe terms. | 


On this head, it will akin occur, that 2 
_ clauſe, ſuch as has been laſt mentioned, will 
only be proper in an entail of a large eſtate, 
where there is a competency of fund for both 
the heir in poſſeſſion, and the heir in expectan- 


cy. | 
With reſpect to the form of a deed of entail, 
it may be executed either in the form of a dil- 


poſition, or of a procuratory of reſignation. The 


ſtatute direQts, that it ſhall contain, in the pro- 
curatory of reſignation, charters, precepts, and 


inſtruments of ſeiſine, the whole clauſes irritant 
and reſolutive; and that ſuch clauſes ſhall be 
repeated in all the ſubſequent conveyances and 
dttle deeds of the eſtate, otherwiſe that it ſhall not 
88 eee en, 
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be effetual againſt creditors and ſingular ſuc- 


ceſſors. This laſt part contains a declaration, 


that, by the omiſſion of repeating the clauſes in 
the ſubſequent title deeds, not only the contra- 
vener, but all his heirs, all incur a forfeiture 
of the eſtate. The ſtatute alſo enacts, that the 
original tailzie ſhall be produced and regiſtered | 
in the particular regiſter, otherwiſe not to be 
effectual againſt creditors or purchaſers. ND 
It is remarkable, that this ſtatute does not 
order the whole deed of entail to be recorded *, 


but follows the Engliſh form, by direQing a re- 
cord to be made only of a minute thereof ; but 
the practice 1s to record the * deed not- 


withſtanding. 


Before this ſtatute, many alk 1 were made 


in Scotland, with irritant and reſolutive clauſes, 
and ſome were rendered effectual by judgment 
of the Court of Seſſion; particularly that of 
| Viſcount Stormont, 26th February 1662, ob- 

| ſerved by Lord Stair ; hence it was natural 


to imagine, that ſuch entails, as had been exe- 


cuted before the ſtatute, did not require regiſtra- 
tion. But latterly it has been found, by judg- 
ment of the Houſe of Peers, that all entails, as | 
well thoſe made before as after the ſtatute, muſt 
be regiſtered in the terms thereof; and that the ET < 
production and regiſtration of a charter polled „„ 
Mm ET vans 


8 James VII. 1685, c. 32. 
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on the entail * containing all the clauſes i irri. 


tant and reſolutive, is not effectual, becauſe the 


ſtatute requires production of the original en- 

tail, and ſtatutory forms — to be ſtridiy 
complied with. 

D pon theſe principles, it occurred to me that 


moſt of the entails in Scotland may be ſet aſide, 
becauſe few, or almoſt none of them, contain 
the clauſes irritant and reſolutive in the procu- 


ratory of reſignation and precept of ſeiſine, as 


preſcribed by the ſtatute; but thoſe clauſes are 
generally inſert in the diſpoſitive part of the 


deed, and a general reference to them is made 
in the procuratory and precept. I mentioned 
this to Lord Pitfour and Lord Kaimes many 
years ſince, who were then of opinion, that the 
objection was not founded. It ſhould appear, 
however, that Lord Kaimes had fince altered 
his opinion; for I obſerve that, in a late publi- 


cation +, he has ſtated it as a real objection to 


all ſuch entails. , Be this as it may, I am con- 
vinced that the determination of the queſtion 


will depend much upon the fon of the time in 


which it ſhall be litigated. If the Judges ſhall 


then be of the ſame opinion with the late Lord 
| Hardwick, and the other Judges of his time, 
OO ny mu” Me” Dm rs Orem a 0 


3 BE „* 8 of TD Earl of 8 3 3 — | 


both determined in the Houſe of Peers. 
+ Kaimes's Elvcid. art. 42. 
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who were adverſe to perpetuities, they will fuſ- 

tain the objection. If a predilection for ariſto- 
cracy ſhall then prevatl, it may be * 
otherwiſe. 

I be reaſon given by Lord Pirfour 3 in | ſupport 
of his opinion was, that when the ſtatute 1683 
was made, the precepts of the King's charters 

paſſed in a ſeparate writ under the quarter ſeal; 

but now the precepts are contained in the char- 
ter, and that by the reference to the diſpoſitive 
clauſe theſe clauſes may properly be ſaid to be 
contained in the precept. But this ſeems not 
ſatisfactory, being founded on a miſtake ; be- 
cauſe procuratories of reſignation were in uſe 
to be ingroſſed in the ſame deed with the diſpo- 
fitive clauſe at the time the ſtatute 1685 was 
made; and the cuſtom of inſerting the precept 

ol ſeiſine in the charter was introduced by a 

ſtatute of Charles II. as early as 1672, ſome 
years before the paſſing of the ſtatute allowing 

| entails ; and yet, by this laſt ſtatute, the whole 
clauſes are ordained to be inſerted, both in the 
procuratories of reſignation and R of ſei- 
ä 
Upon the whole, I am of opinion, that the 


ſafeſt way is to follow the words of the ſtatute 5 


1685, by ingroſſing the clauſes both in the pro- 


ceuratory of reſignation and precept of feifine, | 


| _witha reference to theſe in the diſpoſitive clauſe. = 


The only n which remains is, that the 
officers 
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officers in chancery will not change the form of | 
their precept ; but this may be obviated by 


eompleating the right by confirmation. 


As by entails the ſuperior is partly cut out of 
contingent compoſitions from ſingular ſuccef. 


ſors, it is uſual to compleat entails by publie 
infeftments, which implies the ſuperior's con- 
ſent. The rule for compoſition is, that every 
perſon called to the ſucceſſion, not alioqui fue. 
ceſſurus, is deemed a ſingular ſucceſſor. 


There are ſome powers granted latterly to 


Heirs of entail by ſtatutes, contrary to the limi- 


a rations of the entail &; ſuch as 2 power of ſel. 
ling lands to the King, to make ſettlements and 


ere& buildings, and a power to ſuperiors to ſell 


ſuperiorities of lands to their ſeveral vaffals there. 
in reſpectively; as alſo a power to exchange 
part of the entailed eſtate with other lands to a 
certain extent, and to burden the entailed lands 5 
with proviſions to younger children +, and with 


money laid out for improvements, under certain 
' reſtrictions and regulations. Theſe ſtatutes 
may be conſidered as preliminary ſteps to the 


diminiſhing the effect and duration of entaik, 
and in ſome future period, if commerce ſhall 
increaſe, the reſtraints on landed * * a 


1 come to > be much TOI - 


_ * n 50. 4 3 20th Geo. u. . £ 


F 2 III c. * 


. 0 Several : 


Ch. Vil. Of Deeds of Entail. 297 


| Several private acts of parliament alſo have 


deen latterly paſſed, authorifing heirs of entail 
to ſell lands for payment of debts, which, by not 
regiſtering the entail, had been made effectual 


againſt the entailed eſtate, but for which the 


heir in poſſeſſion, in the common courſe of law, 
could obtain no relief. This precedent was firſt 


introduced in the caſe of the Earl of Roſeberry. 


- The entail of his eſtate of Primroſe having been 


executed before the ſtatute 1685, was not re- 
giſtered, and, for that reaſon, was found liable 


to Viſcount Primroſe's debts. The Earl was 


adviſed to bring a proceſs of fale for payment 


| of theſe debts, upon the medium of equity; 
the Court of Seſſion found he could not ſell, 

having no ſuch power by the entail. He then 
applied to Parliament for an act, which was 
granted; and the Court of Seſſion was autho- 


riſed to grant warrant for ſale of as much of 


the lands as ſhould pay the debts. The ſale 


proceeded in the ſame manner as in a common 
judicial fale. The plan which was deviſed 


there has ſince been followed as a precedent. 
| What firſt ſuggeſted it to me was an act of par- 
| lament, which 1 had obtained ſome years be- 
| tore, in 1761, empowering John Lord Dal- 
meney, a repreſentative of the Roſeberry fami- 
by, to burden the entailed eſtate with an an- 
| nwity to his mother, and proviſions, by way of 

- annuities, to his brother and ſiſter. This was 


the 
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the firſt time any ſuch power had been granted 
and it was with difficulty it was obtained; but 


the favour of the caſe prevailed. Both kde 


caſes, though apparently equitable, were dired. 


ly repugnant to the law of Scotland. In ſome 


future caſe, the matter may be carried further: 


Every private act of parliament has a tendency 
to weaken the law; and if they ſhall increaſe in 


proportion to what they have done ſome years 


paſt, their ne will overſet the law itſelf. 


0 Clauſes in an entail reviſed by an eminent 


then Counſel at the bar, and ſince promoted 


to the bench, and which, upon making ſome 


alterations in it, was afterwards reviſed by 
his Majeſty's Advocate : 


66 Bur ako whh and u der the ſeveral * : 
„ ditions, proviſions, reſtrictions, limitations, 
_ « clauſes irritant and reſolutive, declarations, 


<« and reſervations under-written, viz. with and 
% under the ſeveral conditions and proviſions 
4e following, viz. Firſt, That the whole heirs 


e male to be procreated of my body ſhall be 


„ obliged to uſe, bear, and retain the ſirname 
and deſignation of A, of B, and none other as 


their 33 ſirname, arms, and deſignation, 
L in all time after their ſucceſſion ; and, failing 


« heirs male of my body, that the ales whom- 


1 ever of my body, and the whole other oo 
| | „ 
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« both general and of tailzie, ſucceeding to my 


« ſaid lands and eſtate, ſhall be obliged, upon 


« their ſucceſſion, to aſſume, uſe, bear, and 


« conſtantly retain the firname, arms, and de- 


4 ſignation of A, of B, and none other, as 
« their proper and only firname, arms, and de- 
« ſignation. Second, That the whole heirs male, 


4 general and of tailzie, ſucceeding to my faid 


* lands and eſtate, ſhall poſleſs and enjoy the 
* (aid lands and eſtate by virtue of this preſent 


« tailzie, and nomination or other writ to be 
granted by me, and charters, infeftments, 
* precepts, and conveyances to follow there. 
upon, and upon no other right or title what- 
4 ſoever. Third, That the heirs male of my 


| © body, and the whole other heirs male, general 
* and of tailzie, ſucceeding to my ſaid lands and 
_ «eſtate, ſhall be obliged to obtain themſelves 


a timeouſly entered, infeft, and ſeiſed in the ſaid 


lands and eſtate, and not to ſuffer the ſame 
* to lie in non-entry for year and day; and 
* alſo ſhall be obliged to ingroſs and verba- 


tim inſert, in the charters and infeftments ro 
* follow hereon, and in all the ſubſequent pro- 
* curatories and inſtruments of reſignation, 
_ * charters, ſervices, retours, precepts, and in- 
& ſtruments of ſeiſine, and all other conveyan- 
5 * ces of the ſaid lands and eſtate, the whole 
7 © courſe and order of ſucceflion, hereby ap- MO 
pointed by me, and the ſeveral conditions, 
boy limitations, 
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* limitations, clauſes irritant and reſolutive, de. 


* clarations, and others contained in this tailzie, 
or to be contained in any other writing to 
be hereafter granted by me relative hereunto, 


Fourth, That the heirs male of my body, and 
< the whole other heirs male, general and of tail. 


zie, ſucceeding to my ſaid lands and eſtate, 

„e ſhall ſatisty and pay, in due time, the whole 

| * feu-duties, blench-duties, non-entry duties, 
© miniſters ſtipends, communion elements, re- 


<* paration of churches and manſes, ſchoolmaſ. 


* ters fees, public taxes, and all other public 


< and real burdens and duties whatſoever, pay- 


_ © able forth of the ſaid lands and eſtate, and 
„ ſhall not ſuffer the ſame to run on unſatisfied, 


<< ſo as that by the not due payment thereof, the 


lands and others foreſaid may be evicted and 

* adjudged from any of the faid heirs, for any 
of the ſaid duties, or real or other public 
e burdens. Fifth, That the heirs male of my 


e body, and the other heirs male, general and 
e of tailzie, who ſhall ſucceed to my ſaid 


lands and eſtate, ſhall be bound and obliged 
_ © reſpectively to purge and procure ſatisfied, 
| . renounced, and diſcharged, all adjudications, 
1 appriſings, or other real diligences and exe. 
„ cution which ſhall happen to be obtained aof 
< or againſt the ſaid lands and eſtate, or any : 
part thereof for not payment or perform 


« ance , of any debts or . moun or 
« preſtable 
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_ « preſtable by me, or for not payment of any 
s real or public burdens, or any other claim 
« or demand to which the ſaid lands, or any 
* part thereof, may happen by law to be ſub- 
« jected ; and that at leaſt four years before 
« the expiry of the legal reverſion of the ſaid 
« lands, and execution of diligence done there- 
« againſt, in caſe ſuch adjudication, or other 
diligence, ſhall have been uſed againſt ſuch 

4 heir or heirs during their poſſeſſion of the ſaid | 
«eſtate; and in caſe ſuch adjudication or other 
legal diligence ſhall have been uſed againſt 
e che ſaid eſtate before the opening of the ſuc- 
* ceſſion to any of the ſaid reſpective heirs, 
„ then, and in that caſe, ſuch heir or heirs ſuc- 
e ceeding to tue ſaid eſtate, during the ſubſiſt- 
« ence of ſuch adjudication, or other legal dili- 
| « gence, ſhall be bound and obliged to purge 

* and redeem ſuch adjudication, or other legal 
« diligence, within two years after the ſucceſſion 
to the faid eſtate ſhall open to ſuch heir or 
« heirs reſpectively, or before the expiry of the 
legal reverſion of the ſaid diligence, in caſe 
 * the ſame ſhall expire before che faid term of 
two years is ended. Sixth, That in caſe any 

_ * of the heirs male, general and of tailzie, en- 

* titled to ſucceed to my ſaid lands and eitate, 


_ * ſhall eſtabliſh a right or title to the laid eſtate, = 


e in his or her perſon, eit aer upon the death, 
** failure, or contravention. of a former heir, 


Na « and 


_  «« hliſhed the right to the ſaid lands in his or 


* fafto, ceaſe and become void, null, and ex- 


"0 and eſtate in his or her perſon, in the ſame 


and that, after eſtabliſhing ſuch right and 
< title, a nearer heir called to the ſucceſſion 
„ ſhallexiſt ; that then, and in that caſe, ſuch re. 
Wl moter heir who ſhall either by the death, fail. 
< ure, or contravention of a former heir, have ſo 
obtained the right and title of and to the ſaid 
© lands and eſtate, eſtabliſhed in his or her 
_ * perſon, ſhall, upon the exiſtence of a nearer © 
< heir, be bound and obliged to denude and 
< divelt themſelves of the ſaid lands and eſtate, 
< to and in favour of ſuch nearer heir, and the 
ce right and title of the perſon who had ſo eſta- 


<< her perſon as aforeſaid, and of the heirs who 
may have ſucceeded to him or her, ſhall, 35% 


< tin, as ſoon as ſuch nearer heir ſhall exiſt, 
and be called to ſucceed, in virtue of the ſub- 
e ſtitution herein before mentioned; and the 
« ſaid lands and eſtate ſhall devolve, accreſce, 
and belong to ſuch nearer heir who ſhould 
c have ſucceeded, if he had exiſted at the time 
ol eſtabliſhing the right in the perſon of the 
former heir; and ſuch nearer heir ſo exiſt. 
ing, and called to the ſucceſſion, ſhall have 
e acceſs to eſtabliſh a right to the faid lands 


way and method which would have been 


competent to him or her upon the failure and 


« contravention of the former heir, had ſuch 
| 65 nearer | 


« nearer then been in exiſtence, or by adjudi- 


„. cation, declarator, ſervice, or any other way, 
method, or manner, which ſhall be judged 
and adviſed to be legal and proper for that 


e purpoſe, fo that the right of ſucceſſion ſhall 
« always devolve and accreſce to the neareſt 
« heir according to the order and courſe of the 


« ſubſtitution before mentioned, and not to be 
« further diverted than to exclude the contra- 
* veners only, and without prejudice to the 


next heirs in their order; reſerving neverthe- 


A leſs to the perſon who ſhall have ſucceeded 


« upon the death, failure, or contravention of 


the former heir, the whole rents and profits 
« of the ſaid lands and eſtate, due at and pre- 


« ceding the term of the Whitſunday or Mar- 


e tinmas immediately before the birth of ſuch 

| 6 nearer heir; and declaring, that the right of 
« ſuch nearer heir to the rents, iſſues, and pro- 
e fits of the ſaid eſtate, ſhall only commence 
c for what ſhall fall du» at the firſt term of 


« Whitſunday or Martinmas after his or her 


„ nativity : But provided always, as It is here- 


« by expreſsly provided and declared, that not- 


« withſtanding, by the clauſe before written, | 
the next heirs are not to be cut off from their 
1 05 right to ſucceed through the contravention of 
4 a former heir, and the ſucceſſion of remoter 
37 heirs; yet, in caſe any appriſing, adjudica- 
ll tion, or other legal execution, ſhall happen 
6 ta | 
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* to be obtained againſt the fee, or property of 
my ſaid lands and eſtate, and that the heirs in 
<< poſſeſſion thereof, or called to ſucceed there. 


e to, ſhall fail or negle& to redeem and purge 


_ © the ſame in manner as herein after directed; 
* and that by ſuch failure and contravention, 


% my faid lands and eſtate ſhall devolve upon 


any of the ſubſequent heirs male, general 


and of tailzie, nearcr or more remote, who 
* ſhall redeem the ſaid lands, and purge the faid 


* diligence and execution, in manner herein af. 
_ © ter expreſſed ; that then, and in that caſe, the 


heir, whether male general, or of tailzie, 


and however remote, who ſhall have fo re. 
% deemed and purged the ſaid lands and dili. 
e pences, ſhall! not be obliged to denude or di- 
„ veſt himſelf or herſelf of the ſaid eſtate, in fa- 


<« your of any nearer heir, though exiſting ei- 


ce ther after or before the ſaid redemption ; nor 
« ſhall the right and title of ſuch remoter heir 
* ſo redeeming and purging, become void and 
<« extinct by the prior or poſterior exiſtence of 
„a nearer heir, but my ſaid lands and eſtate 
« ſhall remain and continue with the remoter 
© heir who ſhall have purged the ſame, and ex- 
* ecution thereagainſt, and with the ſubſequent 
heir male, general and of tailzie, called to 
de ſucceſſion of the ſaid lands, next to her or 
6 him by the aforeſaid ſubſtitution for ever 
& thereafter, 1 in the lame manner as if the contra- 
6 yeners _ 
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« yeners were all naturally dead, and as ſuch 


6 nearer heirs had never exiſted; but without 


« prejudice nevertheleſs to any of the heirs male, 
« general or of tailzie before mentioned, who 
« ſhall not be in exiſtence at the time of incur- 


« ring the faid irritancy, by neglecting to purge 


3 the ſaid adjudications, or other legal dili- 


« cence, within the time limited, and who, af- 

a ter their exiſtence, ſhall be nearer in point of 
« ſucceſſion to the ſaid lands and eſtate, than 
the remoter heir who ſhall have purged the 
4 ſaid adjudications, and other legal diligence ; 
« or, in caſe any of the ſaid nearer heirs wo 
« ſhall have forfeited their right by neglecting 


«tg purge the ſaid adjudications, or diligence, 


« ſhall happen to be minor at the time of in- 
© curring ſuch forfeiture, then, and in either of ; 
„ theſe caſes, it ſhall be lawful to, and in the 
e power of ſuch nearer heirs as either did not 
« exiſt, or were minors at the time of incurring . 


« ſuch forfeiture, within two years after their 
„ attaining the age of twenty-one years com- 


e pleat, or ſooner, if they ſhall think proper, to 

 * redeem the ſaid lands and eſtate, from the 

te ſaid remoter heir, who ſhall have purged the 

* faid adjudications, or other legal diligence, or 
from the next heir to him or her in poſſeſ. 
* ſion of the ſaid lands at the time; and that 

© by payment to him or her reſpectively of the 

* double of the ſum which ſhall have been paid 


c« for 5 
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1 


| 
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| 
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« for purging ſuch n or other 

* diligence, with the intereſt of ſuch — 
double ſum, from the time that ſuch adjudi. 
„ cations, or other legal diligence, ſhall haye 
< been purged as aforelaid ; and upon ſuch re. 
_ © demption, the nearer heir, ſo redeeming the 
e foreſaid lands, ſhall have acceſs to eſtabliſh a 
< right and title to the ſaid lands and eſtate, in 


© his or her perſon, by the ſame way or me. 


„ thod' which would have been competent to 
him or her upon the failure or contravention 
< of the former heir, had ſuch nearer heir pur- 
00 ged the adjudications, or other legal dili. 
* gence; and the ſucceſſion to the ſaid eſtate 
<6 ſhall thereafter, upon his or her death, devolve 
< upon the next heir called to the ſucceſſion, 

and ſo downward, through the whole courſe 
of ſucceſſion, according to the ſeries of heirs 

“ herein before ſpecified, in the ſame order and 

cc under the ſame proviſions and irritancies, as if 
| «© no ſuch forfeiture of the ſaid eſtate, by ne- 
Pr glecting to purge the ſaid adjudications, or 
& other diligence, had ever been incurred; 
excluding always the perſon only who ſhall 
4 jncur the forfeiture by not purging or re- 
e deeming as aforeſaid : And theſe preſents are 
e alfo granted by me, with and under the fe- | 


_ «& yeral proviſions, limitations, and reſtrictions 


„ following, viz. fir, That the wives and hul- | 
Ke * bands of the ſaid n heirs male, — 
| | 7 an 
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& and of tailzie, who ſhall ſucceed to the ſaid lands 
« and eſtate, are and ſhall be excluded and de- 
« barred from all right of terce or curteſy to 
E or upon the ſaid lands and eſtate, or any part 
thereof, any law or cuſtom to the contrary 
* notwithſtanding. Second, That it ſhall not 


e be lawful to, or in the power of any of the 


« heirs male, general or of tailzie, who ſhall 
e ſycceed to my faid lands and eſtate, to alter, 
e innovate, or change this preſent tailzie, or 
 & nomination, or other writ or deed, to be 
made by me, or order of ſucceſſion therein 
« preſcribed, or to do or grant any act or deed 
that may import or infer any alteration, in- 
* novation, or change thereof, directly or indi- 
* realy. Third, That it ſhall not be in the 
power of any of the heirs male, general or of 
„ tailzie, who ſhall ſucceed to my ſaid lands and 
* eſtate, to fell, alienate, impignorate, or diſ- 
e pone, the ſaid lands and eſtate, or any part 


< thereof, either irredeemably or under rever- 
* ſion, or to burden the ſame, in whole or in 


part, with debts, or ſums of money, infeft- 
ments of annualrent, or any other burden or 
_ * ſervitude whatſoever ; nor to contract debts, 


nor grant deeds, whereby the ſaid lands and 


© eſtate may be evicted from them; declaring _ 
_ © hereby, that all ſuch deeds to be granted, or 
* debts to be contracted, in ſo far as the fame _ 

* may affect the foreſaid lands and eftate, ſhall 
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« be void and null ; and the ſaid lands and 
< eſtate ſhall noways be affected or burdened 


< therewith, or ſubjected or liable to be ad. 


<< judged, appriſed, or any other way evicted, 
< either in whole or in part, for, or by the debts 
or deeds, legal or voluntary, contracted or 
<< granted by any of the heirs male, general or 


or of tailzie, who ſhall ſucceed to the ſaid 


< lands and eſtate, and that whether ſuch debts 


* or deeds ſhall have been contracted, or done 


<« before or after their ſucceſſion to, or obtain. 


ing poſſeſſion of the ſaid lands and eſtate. 


« Fourth, That it ſhall not be lawful to any of 


<« the heirs male, general or of tailzie, who 
« ſhall ſucceed to the faid lands and eſtate, to 


4 ſet tacks or rentals thereof for any longer 


N ſpace than thirty- eight years, and without 
4 diminution of the rental, or for the lifetime 
« of the ſetter, in caſe of any diminution of the 


« rental; declaring hereby, that all ſuch tacks 
<« as ſhall be granted contrary to the terms of 
„ this condition, ſhall be void and null : And 


e theſe preſents are allo granted by me with 
V and under the ſeveral irritancies following, 
« yiz. Firſt, That in caſe any adjudication, ap. 


0 priſing, or other legal execution, ſhall happen 


© to be obtained, or uſed of or againſt the fee 
— or property of my ſaid lands and eſtate, or 
Vany part thereof, and that the heir in polſef. 
8 ſion of the ellate for the time, ſhall fail or 


« negles 
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« neglect to deen and purge the ſame four 
« years before the expiry of the legal reverſion 


« of ſuch legal diligence, then he or the ſhall 
„ forfeit and loſe his or her right and title to 


& the ſaid lands and eſtate, and the fame ſhall 
« fall and devolve to the next heir of tailzie 
« who would ſucceed, if the contravener were 
« naturally dead: And, in cafe ſuch next heir 


« {g called to ſucceed, and all or any other of 


« the heirs ſucceeding by the death or contra- 
vention of the former heir before expiry of 


« the legal reverſion of ſuch adjudication, or o- 
ther legal dili;ence above mentioned, ſhall 
* alfo fail or neglect to redeem and purge the 


« ſame, within two years after the ſucceſſion to 


A the ſaid lands and eſtate, ſhall open to them 
L reſpeQively, or before expiry of the legal re- 


« verſion of ſuch adjudication, or other legal 
« diligences above mentioned, in cale the legal 


cc reverſion of ſuch legal diligence ſhall | expire 
_ * ſooner than the aforeſaid term of two years 


&* that then, and in every ſuch caſe, all and each 


Lol the heirs ſo failing and neglecting, and the 
_ * deſcendants of their ſeveral bodies, ſhall amit, 


« loſe, and forfeit, all right and title to my ſaid 


© lands and eſtate, and the ſole and only right = 
6 and title thereto, and of redemption of be 
3 ſaid diligence, ſhall fall and accreſce to any 
ol the ſubſequent heirs of tailzic, nearer or 
i more remote, who ſhall think fit to redeem 


9 | „„ oo the 
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e the ſaid lands and eſtate, and purge che faid 
_ * diligence and execution before expiry of the 


| © legal reverſion 3 provided always, that in caſe | 


two or more of the ſaid heirs be ready and 


willing to redeem and purge, as ſaid is, the 


„ nearer heir ſhall always be preferred to the 
< right and benefit of ſuch redemption, before 
_ * the remoter heir, and the perſon fo redeem. 

ing and purging, ſuch diligences and execu- 
< tion ſhall have acceſs to eſtabliſh a right and 
5 title to my ſaid lands and eſtate in his or her 
_ © perſon, in manner provided in the caſe of 


<* any other contravention, as herein after in- 
N groſſed, as if the nearer heirs were all natu- 
CO rally dead ; but always with and under the 
condition, and power of redemption provided 
in favour of heirs, who ſhall nat be in exiſt. 
< ence, or who ſhall be minors at the time of 


* incurring the foreſaid irritancy, by neglecting 
to purge the foreſaid adjudications, or other 
legal diligence, in manner herein before ſpe- 
&* cified. Second, That in caſe any of the heirs 
male, general or of tailzie, who ſhall ſucceed 


to my ſaid lands and eſtate, ſhall contravene : 


< the other premiſed conditions and proviſions, 
> reſtrictions, limitations, and others herein 


« contained, or to be contained in any other 
„ writing to be hereafter executed by me or 
« any of them ; thar is, ſhall fail or neglect to 
, obey or perform the ſaid other conditions 
| Wo. and | 


AN 
hf 
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6 nd proviſions, and each of them, or ſhall a& 
* contrary to the ſaid other reſtrictions and 
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« limitations, or any of them, or any other re- 


cc ſtrictions and conditions to be hereafter add- 


« ed and appointed by me, (excepting as is 


_ & hereafter excepted) ; that then, and in any 


« of theſe caſes, the perſon or perſons ſo con- 


« travening, by failing to obey the ſaid eondi- 


« tions, or acting contrary to the ſaid reſtric- 


tions, or any of them, ſhall, for him or her- 
_ « ſelf only, ip/o facto, amit, loſe, and forfeit, all 
| © right, title, and intereſt, which he or ſhe hath 


e to my ſaid lands and eſtate, and the ſame 


_ 4 ſhall become void and extin& ;.and my ſaid 
lands and eſtate ſhall accreſce, devolve, and 
belong to the next heir male, general, or 


« of tailzie, appointed to ſucceed, albeit de- 
« ſcended of the contravener's own body, in 


e the ſame manner as if the contravener were 
naturally dead: And, upon every ſuch con- 


« travention, failure, or neglect, it is hereby 


« expreſsly provided and declared, that not on- 
h my faid lands and eſtate ſhall not be bur- 
* dened, and liable to the debts and deeds of 


« the ſeveral heirs male, general, and of tailzie, 
« as before provided; but alſo all debts, deeds, 


Land acts, contracted, granted, or done con- 
E trary to theſe conditions and reſtrictions, or 
«yg the true intent and meaning of theſe pre- 
: « ſents, ſhall be of no force, ſtrength, or effect, 


86 and 


> — ¼ — — a 
- 
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« and ſhall be ineffectual and —— 4 


* every contravention of a former heir, t 


„ gainſt the other heirs male, general, or of 


| MN tailzeie, ſucceeding to my ſaid lands and 
* eſtate; and that the ſaid heirs, as well as the 


e {aid eſtate, ſhall noways be burdened there. 


<« with, but ſhall be free therefrom, in the fame 
manner as if ſuch debts, deeds, or acts had 

| © never been contracted, granted, or done; 
Land alfo it ſhall be free and lawful to every 


heir who ſhall have a title by and through 


© minor at the time, and whether deſeended of 


d the contravener's body or not, to ſue for and 
obtain declarators of irritancy of the contra. 

© vener's right, and to ſerve heir of the perſon 

_ < who died laſt veſt and ſeiſed in the faid lands 
Land eſtate preceding the contravener ; and 
6 thereby, and by adjudication, Or any other 


© legal method, to eſtabliſh in his or her perſon 


„ the right and title of and to my ſaid lands 
and eſtate, without being ſubje&ed, or 
liable to the debts or deeds of the perſon or 
e perſons ſo contravening, and without regard 
to any alteration made, or intended acts done, 


« or deeds granted by the contravener contrary 
« to the conditions and reſtrictions before writ- 


ten, or others to be appointed by me; but 
ce that the heir or heirs who ſhall obtain poſſeſ. 
e fon of the ſaid lands and eſtate, by virtue of 


WP * declarators of the 2»„— and al 
* the 


*. 


Uthe heirs male, general, and of tailzie, ſue- 
à ceeding to them, ſhall be ſubjeQ and liable 
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« 20 the ſame conditions, reſtrictions, and irri- 


e tancies, throughout the whole courſe of fuc- 


« cefſion for ever. As alſo, it is hereby further 
« provided and declared, that the perſon or per- 


e ſons contravening, upon irritating his or her 


„ right as aforeſaid, ſhall from thenceforth be 


« excluded and debarred from the adminiſtra. | 
e tion and management of my ſaid lands and 


« eſtate, during the pupillarity and minority of 


„the next heir of tailzie ſucceeding upon the 
_ « contravention, or upon the exiſtence of a 
e nearer heir, who ſhall thereafter exiſt and 


« ſucceed to my faid lands and eſtate, if they 


e gx either of them be under age at the time; 
* and that, norvithſtanding the contravener 


* may be by law entitled to be tutor, curator, 


or adminiſtrator in law to the faid ſucceeding 


« heir, and it ſhall be free and lawful to any per- 
« ſon, other than the contravener, to obtain gifts 
* of tutory-dative to ſuch next heir ſo ſucceeding 
upon any contravention, and to any other 


L nearer heir afterwards exiſting ſucceſſively; 


and that it ſhall alſo be free and lawful to the 


« faid heirs themſelves reſpectively, upon their 
 * taining the age of fourteen years compleat, 
2 4 to elect or chuſe curators, one or more, for 


* the management of my ſaid lands and eſtate, 


* * and to declare * curators free from all o- 


1 miſſions 
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and ſhall be ineſfectual and unavailable 2 


“ gainſt the other heirs male, general, ot df 
S tallzie, ſucceeding to my ſaid lands and 
* oftate ; and that the ſaid heirs, as well as the 


5 ſaid eſtate, ſhall noways be burdened there. 


with, but ſhall be free therefrom, in the fame 
* manner as if ſuch debts, deeds, or acts bad 


© never been contracted, granted, or done; 


* and alſo it ſhall be free and lawful to every 


heir who ſhall have a title by and through 


e every contravention of a former heir, 

© minor at the _ and whether deſcended of 
d the contravener's body or not, to ſue for and 
ce obtain declarators of irritancy of the contra- 


< yener's right, and to ſerve heir of the perſon 


ho died laſt veſt and ſeiſed in the ſaid lands 
 * and eſtate preceding the contravener ; and 


* thereby, and by adjudication, or any other 
legal method, to eſtabliſh in his or her perſon 


the right and title of and to my ſaid lands 
ce and eſtate, without being ſubjected, or 
liable to the debts or deeds of the perſon or 


r perſons ſo contravening, and without regard 


to any alteration made, or intended acts done, 
< or deeds granted by the contravener contrary 
to the conditions and reſtrictions before writ- 
& ten, or others to be appointed by me; but 


* that the heir or heirs who ſhall obtain pofleſ - 
« fon of the ſaid lands and eſtate, by virtue of 


= declarators of the contravener's right, and all 
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& ceeding to them, ſhall be ſubject and liable 

«© 20 the ſame conditions, reſtrictions, and irri- 
« tancies, OTE whole courſe of fuc- 
As alſo, it is hereby further 
« provided and declared, that the perſon or per- 


« ſons contravening, upon irritating his or her 


« right as aforeſaid, ſhall from thenceforth be 
excluded and debarred from the adminiſtra. 


* tion and management of my faid lands and 


i eſtate, during the pupillarity and minority of 


« the next heir of tailzie ſucceeding upon the 


« contravention, or upon the exiſtence of a 
« nearer heir, who ſhall thereafter exiſt and 


e ſycceed to my faid lands and eſtate, if they 
or either of them be under age at the time; 


« and that, notwithſtanding the contravener 
may be by law entitled to be tutor, curator, 
or adminiſtrator in law to the ſaid ſucceeding 


heir, and it ſhall be free and lawful to any per- 


e ſon, other than the contravener, to obtain gifts 


© of tutory-dative to ſuch next heir ſo ſucceeding 
upon any contravention, and to any other 

_ * nearer heir afterwards exiſting ſucceſſively; 
and that it ſhall alſo be free and lawful to the 


« faid heirs themſelves reſpectively, upon their 
< attaining the age of fourteen years compleat, 


to elect or chuſe curators, one or more, for - 
(the management of my ſaid lands and eſtate, 
_ * und to declare ſuch curators free from all o- 


46 miſſions 8 
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< miſſions in their management: But exc 


<« always, from the ſeveral reſtrictions and irri. 
_ © tancies upon the ſeveral heirs male, general, 
and of tailzie, herein before ſpecified, as here. 


in after excepted, viz. Firſt, That notwith. 
<« ſtanding the ſeveral reſtrictions and irritan- 
_ « cies above written, it ſhall be in the power 


«© of the ſeveral heirs male, general, and of 
e tailzie, who ſhall ſucceed to my ſaid lands 
e and eſtate, to provide and infeft their ſeveral 


e lawful wives and huſbands reſpectively, in 
© competent liferent proviſions in or out of the 
* ſaid lands and eſtate of —— and —— lying 


*in the ſhire of —— reſpeQtively, or in or out 
© of ſuch other lands as I ſhall hereafter ap. 


„ point, and that either by way of locality or 


e annuity ; provided always, that ſuch locality or 


<& annuity ſo to be granted ſhall not exceed a 
< third part of the free rent of ſuch eſtate for the 


e time being; and, after deducting all former 


<« proviſions, which, in terms hereof, ſhall have 


been made by the ſaid heirs of entail to their 
* huſbands or wives, and the yearly intereſt of 


<« proviſions to younger children reſpectively, 
% and ſuch other real burdens as ſhall affect or 


s hurden the ſaid eſtate at the time: And de. 

e claring always, that ſuch infeftments, or other 
4 «© ſecurities as ſhall be granted for the faid an- 
1 ſhall contain an expreſs condition that 

Lit ſhall not be in | the power of any of the ſaid 


66 annuitants, 


others, lying in the ſhire of 
« other lands as I ſhall hereafter appoint; and 
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« annuitants, or their heirs or aſſignees, to ob- 


4 tain adjudications of the fee of the ſaid eſtate, 


« or any part thereof, for payment of ſuch an- 
« nuities as ſhall be granted to them ; but that 


the ſame ſhall only affect the yearly rents and 


« profits of the ſaid eſtate of and —— and 


or of ſuch 


« that the legal of ſuch adjudications ſhall ne- 
« yer expire ſo as to become an irredeemable 
« right, either to the ſaid eſtate, or to the ſaid 


rents thereof: And that the ſaid ſecurities 


« and infeftments ſhall alſo contain this further 
condition, that in caſe the faid annuities ſhall 


a be ſuffered to remain unpaid for above the 
_ * ſpace of two years compleat, the annuitant 


e ſhall not be entitled to a real action againſt 
the ſaid eſtate for ſuch bygone annuities reſt. 
ing to him or her, as ſhall exceed the term 


of two years; nor ſhall it be lawful for him 


* or her to ſue for an adjudication of the ſaid 
* eſtate, for payment of ſuch bygones, and that 
te the ſaid eſtate ſhall only be liable to be ſub- 
© jected at the utmoſt extent, to the payment of 


© two years annuity reſting at one time to each 


** annuitant reſpectively, whatever may be 


0 « the extent of the arrears of annuities reſt. 


ing to the annuitants reſpectively . 


„ time; reſerving always to each of ſuch 
* annuitants action again the perſon obliged 


BY for 
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4e for the fame, and his heirs, and means, and 
< eſtate, other than the lands ſubject to this or 


c any ſubſequent entail to be made by me, or 


„by my appointment. Second, That it ſhall be 
*in the power of the ſeveral heirs male, gene. 


< ral, and of tailzie, ſucceeding to the ſaid lands 
and eſtate, notwithſtanding the premiſſes, to 
* grant bonds of proviſion, in the terms af. 
© ter ſpecified, to their ſeveral lawful younger 

e children, who do not ſucceed to the faid 
6e lands, for payment of competent proviſions 
to them, but for no other uſe or purpoſe: 
gut which proviſions ſhall only bear intereſt 
from the grantor's death; and the principal 
* ſums ſo provided ſhall not, in whole, exceed 


c three years free rent of the faid eſtate of 


„ and -, and others, lying in 
ce * ſhire of -, or of ſuch other lands 
&« as I ſhall 8 . in ſo far as the 
„ ſame ſhall not be affected, at the grantor's 


death, with liferent infeftments, and after de. 


duction of the yearly intereſt of former debts 
and proviſions and burdens to which the ſaid 


lands may be ſubjected. And which bonds 


of proviſion ſo to be granted, ſhall contain 


© therein the expreſs condition and quality 
| © herein after mentioned, viz. that ſuch bonds 
or proviſions ſhall noways affect or burden 


ce my lands and eſtate of - , but only my 
4 lands and eſtate of = — - and — ly- 


sing 
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| ing in the ſhire of — or ſuch other 
4 lands as I ſhall hereafter appoint : And that, 


jn any event, it ſhall not be leſume or lawful 


« to the ſaid heirs male, general, or of tailzie, 


or of any of them, to ſell or alienate any part 
« of the faid lands and eſtate hereby conveyed 
under the irritancy before written, for pay- 
« ment of ſuch children's proviſions as are al- 
« lowed hereby to be granted, and that any 
« appriſings, adjudications, or other legal exe- 
e cution, ſhall not lie or be competent againſt 
the fee and property of my ſaid lands and eſtate 
& or of any part thereof, for payment or ſecurity 


of ſuch children's proviſions, or intereſt of the 


ei fame, or penalties correſponding thereto: 


But declaring, that the perſons of the ſaid - 


„ heirs male, general, and of tailzie, and any 
* eſtate, real or perſonal, belonging to them, 


* other than and except the ſaid lands and 


« eſtate, ſubject to this or any ſubſequent entail 
© to be made by me or by my appointment, 
« and likewiſe the yearly rents and profits of 


my ſaid lands and eſtate themſelves, ſhall be 
_« ſubje& and liable to any diligence and exe- 


* cution competent by law for payment or ſe- 


_ *.curity of ſuch proviſions to children as are 
“hereby allowed to be granted, and intereſt 
S thereof, and penalties correſponding thereto: | 
Rut provided always, that, in caſe any of the 
2 * ſaid children ſhall ſuffer the laid proviſions to 


EY - 55 * be 
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„ for the frame, and his heirs, and means, and 
<< eſtate, other than the lands ſubject to this or 
t any ſubſequent entail to be made by me, or 

< by my appointment. Second, That it ſhall be 
e in the power of the ſeveral heirs male, gene. 
& ral, and of tailzie, ſucceeding to the ſaid lands 
<« and eſtate, notwithſtanding the premiſſes, to 
„grant bonds of proviſion, in the terms af. 


< ter ſpecified, to their ſeveral lawful younger 


e children, who do not ſucceed to the faid 
* lands, for payment of competent proviſions 
© to them, but for no other uſe or purpoſe: 
But which proviſions ſhall only bear intereſt 
„ from the grantor's death; and the principal 
e ſums ſo provided ſhall not, in whole, exceed 


three years free rent of the ſaid eſtate of 
—, and others, lying in 


«. A and 


© the ſhire of - „or of ſuch other lands 
„as I ſhall . appoint, in ſo far as the 
& ſame ſhall not be affected, at the grantor's 
death, with liferent infeftments, and after de- 
« duction of the yearly intereſt of former debts 
and proviſions and burdens to which the ſaid 
lands may be ſubjected. And which bonds 

of proviſion ſo to be granted, ſhall contain 

© therein the expreſs condition and quality 


| © herein after mentioned, viz. that ſuch bonds 
or proviſions ſhall noways affect or burden 
e my lands and eſtate of 


hands and eſtate * — — * 
Es ing 


„ but only my 


ing in the ſhire of 
lands as I ſhall hereafter appoint : And that, 


MASS SE EE LEE ERS ELECT” 
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—, or ſuch other 


jn any event, it ſhall not be leſume or lawful 
« to the ſaid heirs male, general, or of tailzie, 


4 or of any of them, to ſell or alienate any part 


« of the faid lands and eſtate hereby conveyed 
under the irritancy before written, for pay- 


« ment of ſuch children's proviſions as are al- 
„ lowed hereby to be granted, and that any 
« appriſings, adjudications, or other legal exe- 


e cution, ſhall not lie or be competent againſt 
the fee and property of my ſaid lands and eſtate 


4 or of any part thereof, for payment or ſecurity 


e of ſuch children's proviſions, or intereſt of the 


| * ſame, or penalties correſponding thereto : 


© But declaring, that the perſons of the ſaid 


„ heirs male, general, and of tailzie, and any 
« eſtate, real or perſonal, belonging to them, 


other than and except rhe ſaid lands and 


a eſtate, ſubject to this or any ſubſequent entail | 


* to be made by me or by my appointment, 


and likewiſe the yearly rents and profits of 


© my ſaid lands and eſtate themſelves, ſhall be 


« ſubje& and liable to any diligence and exe- 
_ * cution competent by law for payment or ſe- 
*curity of ſuch proviſions to children as are 

| © hereby allowed to be granted, and intereſt 

« thereof, and penalties correſponding thereto : 8 

© But provided always, that, in caſe any of the 

2 * faid children ſhall ſuffer the laid Proviſions to 


Pp - — -e... 


- — 
—— — —ñü4— 
— — — — 
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be made in their favour, or any part thereof 
to remain unpaid for the ſpace of fix year 
” or their attaining the age of twenty-one 
years complete, reſpectively, then, and in that 


'- cale, not only the fee and property of my ſaid 
nds and eſtate, but alſo the rents, iſſues, 


47 aa profits thereof, ſhall not be liable to, or 


affected with any of ſuch proviſions ; and the 


ane, % facto, ſhall become void and extinct, 


e in ſo far as exigible out of any part of the 
* ſail entailed eſtate, or rents, profits, or iſſues 


A thereot ; reſerving always action againſt the 
«- rantor and his heirs general, and any other 
*« eſtate, real or perſonal, not ſubject to this or 


© auy tubſcquent entail to be made by me, or 


„ by my appointment. And it is hereby ex- 


e preisly provided and declared, that it ſhall 
© not be in the power of any of the heirs ſuc. 
<« ceeding to my faid entailed eſtate, to keep up 


« any of the proviſions to be granted to chil. 
© qren in virtue hereof, as debts or incum- 


c brances on the faid entailed eitate, by taking 


«© affignations thereto, or any other device what- 
* ſoever. And it is hereby ſpecially provided 


and declared, that, in cafe any of the heirs 
© male, general, or of tailzie, ſucceeding to 
the ſaid lands, ſhall fail or neglect to cauſe 
« inſert the ſeveral conditions herein before 


d mentioned in the ſeveral ſecurities, infeſt- 


* * ments, and obligations to be granted by them 


* reſpeCtively, 


= * hon- Houle Locks 


ch. vll. 07 Deeds of Entail. 99 


«K reſpectively, to their ſeveral wives, huſbands, 


« or children, that then; and in any of theſe 


. caſes, not only all ſuch deeds, ſecurities, in- 
« feftments, or obligations, ſhall be void and 
null, in ſo far as the ſame may or can affect 


« the ſaid lands and eſtate hereby conveyed ; 


|  « hut alſo the perſon or perſons ſo contraveen- 


« ing, by failing or neglecting to cauſe inſert 
« the ſaid conditions in the ſeveral ſecurities or 


obligations aforeſaid, ſhall for him or herſelf 
only amit, loſe, and forfeit all right, title, 


4 and intereſt which he or ſhe hath to the ſaid 
„lands and eſtate, and the ſame ſhall become 
«void and extinct, and all my ſaid lands and 
c eſtate hereby conveyed ſhall devolve, accreſce, - 
and belong to the next heir male, general, or 
s of tailzie, appointed to ſucceed thereto, albeit 


« deſcended of the contravener's own body, in 
« the ſame manner as if the contravener were 


naturally dead. Third, It is hereby further 


e ſpecially provided and declared, that, when- 
* ſoever any of the eldeſt ſons of the ſeveral 
* heirs male, general, and of tailzie above men- 
* tioned, in poſſeſſion of my ſaid lands and 
© eſtate for the time being, ſhall attain the age 
* of twenty-one years complete, ſuch eldeſt ſon 


hall have _ to the poſſeſſion of the man- 
-, and lands and eſtate of 
, „and others, lying in the _ 


K hire of — „win the teinds and pertinents 


0 thereof, 


200 Tranſmiſhon of Real Rights. B. I. 


thereof, and to the rents, mails, farms, profits, 
f « and duties of the ſame, and that from and 
after the firſt term of Whitſunday or Martin. 
c mas that ſhall happen after ſuch eldeſt fon 
© ſhall attain the age of twenty-one years com- 


< plete; and his father and mother, being heir 


© of entail in poſſeſſion of my faid entailed 
© eſtate at the time, ſhall, in that caſe, be obli- 


e ged to quit and cede the poſſeſſion of the faid 
* houſe and lands, with the teinds and perti. 


< nents, to him; and to aflign in his favour the 
whole rents, mails, profits, and duties there- 


of, from and after that term. And, in the 


event of the marriage of any of the ſaid eld- 

< eſt ſons during the life of their father or mo- 

Ather reſpectively, as aforeſaid, it ſhall be in 

e the power of ſuch eldeſt ſon, after attaining | 
© the age of twenty-five years complete, to pro- 


vide his wife in a jointure, not exceeding one 


s third of the free rent of the ſaid lands and 
„lying in the 

„after deduRting all former 
© annuities or jointures to wives, and the inte- 
« reſt of proviſions to children, made in conſe- 
e quence of the powers given by this entail, 
66 and affecting the ſaid lands of 


WW. 


© eſtate of 


„ ſhire of — 


and 


— and 
, and others, at the time; and alſo 
. 40 to ; ak proviſions for his children, excepting 1 
5 the eldeſt ſon, who is to inherit the ſaid 5 

=" eſtate, not — three you free rent of 

| 5 * the : 


* and eſtate * 
„ ſhire of — 
- 8 the Sea of this entail, and that within fix 
b months after they ſhall be required thereto; 

and, in caſe any of the ſaid ſons, who, in the 
e reſpective events foreſaid, ſhall have made 
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4 the lands of - and , and others, 
« ]ying in the ſhire of „after deduQiing 


« the ſeveral burdens which hal then be due 


&« and payable out of the ſaid lands in virtue of 


ce this entail ; and the fathers or mothers of 


« ſuch eldeſt ſons reſpectively, being heirs of en- 


e tail in poſſeſſion of my ſaid entailed eſtate at the 
* time, are hereby bound and obliged to ratify 


« and confirm the ſeveral proviſions ſo to be made 


« by their ſaid ſons, to their wives and children, 


jn the reſpective events aforeſaid, in terms 


« hereof, and to grant ſuch ſecurities to make 


« the ſame * * effectual on the ſaid lands 
and „lying in the 
as ſhall by condlione with 


& ſuch proviſions to their wives and children as 


* aforeſaid, ſhall happen to predeceaſe their fa- 
ether or mother, being heirs in poſſeſſion of 


e my ſaid entailed eſtate at the time, or before 


8 « making up titles to, and being veſted in the 

< ſaid lands, in the event of their father or 

„ mother's dying before them, then, and in ei- 
Ather of thele caſes reſpectively, their ſaid fa- 
ether or mother, and the whole other heirs 


attaining poſſeſſion of the lands and eſtate 


M * hereby conveyed, thall be bound and obliged to 


= implement f 
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„implement and fulfil the ſeveral provifions ſo 


* to be made by the eldeſt ſons to their wives 
* and children, and to grant all writings ne. 


<« ceſſary for making the fame effeQual, and 

© real burdens on the ſaid lands and eſtate of 
. and others, lying in the 
, ſicklike and in the fame 


© ſhire of 
„ manner as the — of ſuch proviſions 
„ could have done themſelves, if they had been 


< veſted and ſeized in the ſaid lands; provided 


always that all ſuch provifions to be made 
either to the wives or children of the eldeſt 


. ſons of the heirs in poſſeſſion of the entailed 
e © eſtate hereby conveyed in the reſpective events 
' © foreſaid, ſhall be conceived in the ſame terms, 


and under the fame reſtrictions, irritancies, 


band limitations, as is hereby provided, with | 


© reſpe& to the proviſions allowed to be made 
<* to the wives and younger children of the ſe. 
* veral heirs who ſhall ſucceed to, and be velt. 


* ed in my ſaid lands and eſtate hereby con. 


« veyed, or in ſuch other terms as I ſhall here. 


after appoint, by a writing under my hand L f 


« at any time in my life. And it is hereby 


declared, that the eldeſt ſon, whoſe wiſe 
and children ſnall be provided in manner 

6 foreſaid, ſhall not thereby be barred, upon his 

= ſucceeding to his father or mother to the ſaid 
| « entailed eſtate, from making ſuch additions ta. 


Ty the proviſions of bis wife and children as he 
| N cc halt 


” & & 


K © > K & N N & K 
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_ « ſhall think fit ; provided always, that the ſame 


« ſhall not in whole exceed the ſums allowed by : 


« this entail to be provided to the wives and 


« younger children of the ſeveral heirs ſuc- 
« ceeding to, and in the poſſeſſion of the lands 


« and eſtate hereby entailed ; and that ſuch pro- 
e yifions ſhall be made in the ſame terms, and 


under the fame reſtrictions, conditions, and 
limitations, as the proviſions allowed to be 
s made to the wives and children of ſuch heirs 
« by this entail, or by any future appointment 


* to be made by me, by a writing under my 


e hand, at any time of my life: And theſe pre- 


4 ſents are alſo granted by me, with and under 


« the reſervation and declaration herein after 


* ingrofſed ; and with and under ſuch provi- 
* ons, declarations, and conditions, as I ſhall 


« hereafter direct and appoint, by a writing un- 


der my hand, at any time of my life, or even 


* on death-bed; And I hereby impower my 

« ſaid procurators to take inſtruments or docu- 
e ments upon the premiſſes, and generally to do 
« every other thing therein which I could do if 


_ © perſonallypreſent, or which to the office of pro- 
* curatory, in the like caſes, is known by law to 

_ « appertain ; promiſing to hold firm and ſtable 

Aall and whatſoever my ſaid procurators, A 

of them, ſhall lawfully do, or cauſe to be done 

in the premiſſes, without revocation. And 

6 * MOFeover, I hereby . and diſpone to and 


— 
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© in favour of myſelf, and the ſaid | 


<« wife, in conjunct fee and literent, for her life. 
bs tc rent uſe only, in caſe ſhe ſh-ll ſurvive me, and 


the heirs male of my body; whom failing, 


ce the heirs whomever of my body ; whom fail. 
< ing, the other heirs male, general, and of 
< tailzie, before mentioned; under the condi. 


4 tions, reſtrictions, and clauſes irritant and 


“e relolutive, and exceptions before ſpecified, 
and ſuch others as I ſhall think fit to add; 


* and with and under the reſervation herein 


< after ingroſſed, all and ſingular contracts, dif. 
< poſitions, procuratories, and inſtruments of 
* reſignation, charters, ſervices, retours, pre- 
© cepts, and inſtruments of ſeifine, wadſets, in. 
„ hibitions, appriſings, adjudications, and other 

4 decreets and grounds thereof, tacks, and other 


_ « writs, deeds, titles, rights, and ſecurities 


* whatever, both old and new, made, granted, 
* and conceived, in favour of me, my prede- 
c ceſſors and authors, of, or in relation to the 
& lands, teinds, and others, herein before dif. 
ce poned, or rents thereof, or any yearly intereſt 
„ upliftable forth of the ſame; and 1 hereby 
« bind and oblige me, and my heirs at law, 
c“ and alſo my executors and ſucceſſors, to free 
c&c and relieve the ſaid lands and eſtate, and the 


4 heirs of tailzie who ſhall ſucceed thereto, of 


* and from the performance and payment of 
* all or any debts to which IT: am at preſent, or 
| | | cc ' ſhall 


all | 


«6 ſhall be ſubje& and liable to at the time of 
« my death : But faving and reſerving never- 
« theleſs full power and liberty to me, at any 


es time in my life, and even in articulo mortis, 
4 not only to alter the foreſaid courſe, and or- 


ce der of ſucceſhon, as to all the heirs of tailzie 
« before ſpecified, and to revoke or alter all or 


* any of the conditions, proviſions, reſtrictions, ; 


« jrritancies, and others before written, and to 
« revoke this diſpoſition in whole or in part, at 
ee my pleaſure ; but alſo to ſell, alienate, wad- 
* ſet, or diſpone the ſaid lands and eſtate, or 
any part thereof, or contract debts thereupon, 


Lor even gratuitouſly to diſpoſe thereof as 1 
* ſhall think proper: And likewiſe to empower 
and authoriſe any of the ſaid heirs, or any 


« other perſon or perſons, whom I ſhall pleaſe 
to name, to ſuſpend or diſpenſe with the fore- 


© ſaid conditions, reſtrictions, and irritancies, 
or any of them, after my death, in the fame 


„manner as 1 could have done during my life: 
„All which revocations or alterations ſo to be 


* made by myſelf, or any other perſon to be 
appointed by me as aforeſaid, ſhall be made 
and done by writing, under our ſeveral hands 


« reſpectively; which writing or writings ſhall 


Ai pe underſtood and taken to be a part of this 
I preſent deed and tailzie, and be as eſfetual 
4 to all intents and purpoſes as if the ſame had 
" been inſert herein; ; but declaring, that anx 


X Q q « revocation 
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« revocation or alteration in theſe preſents nal 
* not be inferred by legal implication or co 
* ſtruction, but only from an expreſs 


under my hand; and, in caſe of no ſuch wii. 


„ ting, then, although theſe preſents ſhall be 
found lying in my cuſtody, or in the cuſtody 
* of any other perſon undelivered, yet I hereby 
e diſpenſe with the not delivery thereof, and 
declare the ſame to be equally good and ſuffi. 
* cient, to all intents and purpoſes, as if the 
* ſame had been fully executed by infeftment, 
* and formally delivered to any of the faid 


© heirs of tailzie, or to any other perſon for 


< their behoof, any law or cuſtom to the con- 
< trary notwithſtanding. Likeas, in caſe theſe 
6 preſents ſhall not be revoked or altered, by 2 
i writing under my hand, or that the faid lands 


„ ſhall not be otherwiſe diſpoſed of, or ſettled 
<* by a deed to be granted by me contrary here. 


< to, then, although I ſhall happen to take any 
<« of the rights and infeftments of the lands and 
c eſtate, hereby diſponed to and in favour of 


my heirs at law and aſſignees, or to and in 


« favour of any heir other than the heir of tail- 
* zie and proviſion herein before mentioned; 
ce yet, nevertheleſs, it is hereby provided and 
declared, that theſe prefents ſhall be effectual 


S againſt ſuch other heirs for compelling them 
to denude in favour of the heirs of tailzie, : 


4 herein before ſpecified, according to the or- 


ce der, 


« der, and under the reſtrictions, conditions, 


« jrritancies,' and others. before mentioned: 
* And, /a/tly, I hereby grant full power, War | 


6 * rant, a and commiſhon, to 


« and TY of them, jointly and ſeverally, my 
« procurators, or to any of the heirs male, ge- 
« neral, and of tailzie, before ſpecified, to cauſe 
_ « preſent this my diſpoſition of tailzie before 
the Lords of Council and Seſſion, judicially, 


« 2nd to procure the fame recorded in the re. 


« giſter of tailzies, and to expede charters and 
© infeftments agreeable thereto, in terms of the 


act of parliament anent tailzies ; and for the 


© more ſecurity, I conſent to the regiſtration 
* hereof in the books of council and ſeſſion, or 
© others competent, therein to remain for pre · | 
0 ferration 3 and thereto conſtitute 


6 my procurators, Kc. attour, 1 hereby deſire 


and require you, &c. 


Form of a clauſe empowering the heir in poſ- 
ſeſſion to grant a deed paſling by an heir at- 


tainted, which may be ſubjoined to the ex- 
ceptions in the tailzie. 
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0 Favreh, It i 1s hereby alſo ſpecially 1 . 
« « and declared, that in caſe any apparent =. 
* preſumptive. heir who mi ight ſucceed to my 

* lands 


— ——— ———— — 
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„ ming, by deed under their hand, to renew 
< this entail in favour of him or herſelf, and 


and ſettling my lands and eſtate aforeſaid, upon 
© the other ſubſtitutes who ſhall be capable to 
e ſucceed, according to the order of this en- 


<6 lands and eſtate aforeſaid, ſhall, by "EY 


© incapable of ſucceeding to my lands 5 

__ © efftate, by reaſon of forfeiture or attainder, 

Vor other legal incapacity that may exclude 
him or her from taking or enjoying my faid 

* eſtate, by virtue of the ſubſtitution before 
<* written, that then, and in that caſe, it ſhall 

de in the power of the ſaid A, or any of the 


« heirs ſucceeding to my faid lands and eſtate, 


and who ſhall be in the fee for the time, as 


e oft as ſuch caſe ſhall happen in all time co. 


5 the heirs hereby called to the ſucceſſion after 


„ him or her, according to the order of ſucceſ- 
6 ſion before written, and the nomination be- 
fore referred to, and with and under the 
whole proviſions, conditions, and irritancies 
herein contained, and no otherways, leaving 
* out and paſſing by the apparent heir or other 


e ſubſtitute incapable of taking the ſucceſſion, 


c tail.“ 
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as 
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"x CH AE 1 

er 

be · Of Contracts of Marriage containing Pro- 

* perty in Land, or other real Eſtate. 

ing 

her | . - 

on, | AVING, in the firſt part of this treatiſe, 

pon 11ę explained contracts of marriage in fo far 

to as ; they reſpe& the ſettlement of a perſonal e- 

en- fate, we ſhall here only take notice of ſuch 

25 other clauſes as occur in marriage ſettlements, 
when any of the parties are poſſeſſed of Proper- 

8 ; ty in land, or other real eſtate. 


The articles 1 in ſuch contracts are materially 


onal cltate, though they. may differ as to the ; 
. 


the ſame as in a marriage ſettlement of a per- 


'' 
: 
1 
F 
F 
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42 
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extent of the proviſions, and with reſpect to the 


form of ſettling them. The moſt material dif. 
ference in the form of this contract from that of 
the other, is with reſpect to the manner of ſe. 
curing the performance of the ſeveral obliga. 
tions of the parties. contractors, by making 
them real burdens upon the lands contracted; 
in conſidering which, we ſhall obſerve the fol. 
lowing order : 
1. We ſhall conſider the form of ſecuring 

a ſucceſſion of a paternal eſtate to the heir of 


a marriage, and the effect of clauſes in a mar. 


riage ſettlement commonly made uſe of for that 
purpoſe. = | 
2. The form of ſecuring a jointure to 2 
wife, and the terms of the other proviſions mage 
in her favour. 1 
3. The ſeveral proviſions made to daughters | 


and other younger children of a marriage. 


With reſpect to the firſt of theſe, it is uſual, 


in Scotland, to provide the whole land eſtate, 


either of the huſband or wite, to the heir of the 
marriage; and there is ſeldom any proviſion 

made for younger children. This is attended 
with many inconveniencies ; for it often hap- 


pens, that, by negle& of the father to make 


_ proviſions for his younger. children while he 
lives, the eldeſt ſon is left in opulent circum- 

5 ſtances, when a numerous family of younge 5 

children are : left to ſtarve, | 


10 
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I the land eſtate to be ſettled belongs to the 


| huſband, it is uſual to provide it © in favour of 
* himſelf, in liferent, and to the heirs male of 
ce the marriage, in fee; whom failing, to the 
e heirs male of the body of the huſband in any 


« ſubſequent marriage; whom all failing, to 
« the huſband and his heirs and aſſignees 


«© whomever.” 


But, if the end eſtate l to the with, 


and the fee is intended to be veſted in her, fail- 


ing her iſſue, it is commonly ſettled in favour 


of the huſband and wife, and longeſt liver of 
them two, in conjun& fee and liferent, but 


« for the huſband's liferent uſe allenarly, and 


e to the heirs of the marriage, in fee; whom 
failing, to the heirs whomever of the body of 
the wife in any ſubſequent marriage; whom 
Kall failing, to the wife and her neareſt heirs 


and aſſignees whomever.” 
If the fee of the wife's eſtate is intended, fall 


ing her and her iſſue, to be veſted in the huſ- 
band “, the preceding clauſe may be in the fol- 
lowing form : Jo the huſband and wife, in 
( conjunct fee and liferent, and to the heirs of 
„the marriage; whom failing, to the heirs of 


* the body of the wife, in any ſubſequent mar- 


* riage; whom failing, to the huſband, and bis TD 
/ 0 heirs and aſſignees whomever.” 


| Theſe 


* 5th Auguſt 1782, Blairs againſt Bell, | 
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Theſe noms, however, muſt always be ſub. 


je& to ſuch alterations as either the former 
 Inveſtitures of the eſtate, or the conventing of 


— may * 


_ Note. Though we have in this place tragtal 


of the form of ſettling the vite's eſtate, 


in caſe ſhe is poſſeſſed of land; yet, in I 
the order of inſerting the clauſes of ſuch _ 


ſettlement, the diſpoſition by the wife 


ought to be inſert with the other provi. 
fions made on her — in the ſecond 


* of = contract. 


The form of tranſmitting * in a contra t 
of marriage is the ſame as in a diſpoſition. If 
the proprietor is infeft in the lands, there ſhould 


de an obligation on him to reſign the lands in 
the terms covenanted ; and, for that purpoſe, a 
procuratory of reſignation ſhould be inſerted, 


with a clauſe of abſolute warrandice, and aſlig- 


nation to the rents, writs, and evidents, and 
precept of ſeiſine, in common form. 
If the proprietor has not compleated his tile 


to the lands by infeftment, he ſhould become 


bound to compleat his titles, and to diſpone and 
reſign, &c. At the ſame time, a diſpoſition of 


dhe eſtate, containing a procuratory of reſigna - 
4 Bon, and all other ufual clauſes, may be inſert. 
ed 
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prietor compleats his titles. 


which wall prove effectual, when the * 


With reſpect to the effect of this feniement, - 


it is here proper to be obſerved, that, although | 
the heir of a marriage, in conſequence of a 


proviſion of the land eſtate in his favour, has a g 


jus crediti on the eſtate, yet luch proviſion does 
not afford him an abſolute ſecurity againſt the 


debts or onerous deeds of his father or mother, 
by whom ſuch proviſion may have been made; 
for, although by it the diſponer of the eſtate is 


| barred from diſpoſing of the land gratuitouſly, 


in prejudice of the heir of the marriage; yet 


the fee of the eſtate remaining with the parent 
who ſettled it, his debts and onerous deeds mult 
affect it; and the heirs of the marriage as ſuch | 
hall be ſubjected to them. 


| Upon this principle, it has been adjudged, f 
that notwithitanding a ſettlement of a landed 
eltate in a contract of marriage, in favuur of 
the heir of a marriage, it is in the power of a 
parent to make rational proviſions to a future 
wife, or to his younger children, either of this, 


or any ſubſequent marriage; ſuch provifions 
being deemed not to be gratuitous but one- 


Tous. The rationality, however, of ſuch provi- 


ſions being ſubject to the determination of the 
judges, the extent of them is th. reby left to an 
uncertainty, 2nd 1s olten ng lubjea of mock: 1 


litigation. DO 
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I be ſubſtitution in a contract of marriage of 
the heirs whomever of that marriage, next tg 
the heirs male of a ſubſequent marriage, is in. 
tended to give the daughters of the firſt mar. 
riage a preference to the female deſcendants of 
a ſubſequent marriage, who otherwiſe, failing 


heirs male of the marriage then contraQed, 


\ {rould inherit the eſtate equally with the daugh · 
ers of the firſt marriage, as heirs portioners of 


er father or mother. | 
When a father, in his ſon's cam of mar. 
riage, gives up his whole eſtate in favour of his 


ſon, a competent liferent ſhould be reſerved to 
him, as allo a power to burden the eſtate to 
| ſuch extent as may be ſufficient to enable him 
to pay all his own debts, and to make ſuitable 
proviſions to his younger children, and even to 
enter into a ſubſequent marriage if he is, or ſhall 
be a widower ; for it often happens that, in 
making ſettlements upon eldeſt ſons at their 


marriage, parents, anxious to have their ſons 


married, become too liberal. I have always 
been of opinion, that no father ſhould fo far 
_ diveſt himſelf of his eſtate as to become depen- 


dent on his children, even in idea, however du- 


tiful ſuch children may be; for the idea of 
dependance upon a child, in the boſom of an 


aged parent, often gives him uneaſineſs and 


ſuſpicion of neglect, even where there is no 
: foundation for it ; whereas the dependance of 
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2 child on a parent is natural, and creates re- 


| he. Shakeſpear, in his tragedy of King Lear, 


has given a beautiful deſcription of the bad ef- 


fects of this idea in an aged mind. At the ſame 
time, if circumſtances will admit of it, it is re- 
| ſonable for a father to part with ſome portion 
ol his eſtate upon his eldeſt ſon's marriage. 
As the ſettlement of a landed eſtate in a mar- 
riage contract, in favour of the heir of the mar- 
riage, cannot be altered by the father without 
_ conſent of the heir of the marriage, it has been 
ſuggeſted that it may be proper to reſerve a 
power of election to the father to which of the 


ſons he ſhall give the ſucceſſion. But of this 


have never met with an inſtance, excepting in 
one contract, which I drew by advice of a very 
eminent counſel, afterwards one of the judges. 
But though at firſt this appeared to me reaſon- 
able, becauſe an eldeſt ſon ſometimes proves 
_ worthleſs, yet, upon more fully conſidering it, 

1am of opinion it may have bad conſequences, 


by creating diviſions and heart-burnings among 


the iſſue of the marriage. The ſucceſſion in 
favour of the eldeſt fon is a matter of courſe, 8 
and can give no offence: The predilection of 
any of the younger branches muſt naturally 
create a grudge in the mind of the heir, as well 


as of the other younger branches of the family, 


who would eſteem themſelves equally deſerving 
with hs uo preferred, and would probably 


. 
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impute the predilection of the father to the in. 
trigue of the perſon preferred, when it might 


have proceeded merely from the will of the we 


: ther. 


Though by theſe ſeveral proviſions i in a con · 
tract of marriage, the hufband is barred from 
altering the ſettlement of the eſtate gratuitouſly, 
in ſo far as reſpects the heirs of the marriage, 
yet it is competent to him to diſappoint the ſue. 
ceſſion of any other of the ſubſtitutes who are 


not parties to the marriage articles, ſuch ſubſti. 
| tute being entitled to no ws crediti in conſe. 
quence of the marriage ſettlement. 

In like manner, if, upon the death of the pro- 
prietor of the eſtate contracted, the heir of the 


marriage ſhalt ſucceed, and make up his titles, 
the fee of the eſtate, in that cafe, becomes ſim. 


ply veſted in him without reſtraint; and the 
contract being thereby implemented, the jus cre- 


diti competent to any ſubſequent heir of the 


marriage, becomes thereby extinguiſhed. 


With reſpeR to the proviſion of a jointure to 


the wife, it may be made either in the way of 


| locality, or annuity. The firſt of theſe may be 
executed by diſponing a certain portion of 
ec the land to the huſband and wife, and longeſt 


liver of them two, in conjunct fee and life- 
ce rent, for the wite's liferent uſe only, in caſe 
6 ſhe ſhall ſurvive her huſband, and to the heits 


of the marriage in fee; with a ſubſtitution'to 
| | ide 


8 
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« the other heirs mentioned in the ſettlement 


« of the eltate.” 
In this caſe, the lands liferented by the wife 


| ſhould not be inſerted in the general ſettlement 
of the eſtate ; but there ſhould be a leparate 
_ Clauſe for fuch lands. | 


Ihe clauſe, ſettling the wife's cake, may 


de executed in the ſame form with thoſe in the 
other diſpoſition of the eſtate; with only this 


difference, that, beſide the ordinary clauſe of 


warrandice, the huſband and his heirs ſhould 
de taken bound to warrant, ** that. at the time 
of the huſband's death, the lands ſhall be 


« worth, and yield the covenanted ſum of year- 


ly rent, after payment of the miniſters (ti- 
„ pends, ſchoolmaſters fees, feu duties, cels, 


„and all other duties and burdens payable 


| «forth or out of the lands.” This clauſe thould 


alſo contain a declaration that this warrandice 
ſhould not be underſtood to comptchend the 
ſufficiency of tenants. 

The literenter of locality lands, during the 


: ſubſiſtence of the liferent, is liable to the pay- 
ment of every duty and burden upon, and pay- 


able out of the lands literented, and to the ex- 


pence of Keeping in repair and upholding all 
the houſes, incloſures, &c. She allo runs the 
riſk of all loſſes by the non payment, or fall of 


the rents. To balance this. the has, indeed, 
the chance of a riſe of the rents, which at pre- 
ſent 


ra, 


TY — — 
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| ratory ſeems to be unneceſſary, excepting in 
burgage tenements; the annuity, which is only 
to ſubſiſt during the life of the wife, being ſuffi. 
ciently ſecured by a baſe infeftment: But, if 
the huſband's title is not completed by infeft- 
ment, there ſhould be an obligation on him to 


- ferted. | 
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ſent is very ſmall, the moſt of the rents in 
Scotland being at this time as high as the lands 


can well admit of. In ſettling this kind of 
jointure, therefore, particular inquiry ſhould be 
made as to the rental and ſtate of the lands in. 


tended to be liferented, that the full ſum meant 
to be given to the wife may be made effectual. 
The proviſion of a jointure, in the form of 


an annuity, may be made by a perſonal obliga. 
tion for payment, in the ſame form as in a per. 
ſonal contract of marriage; and, in further fe. 
curity, the huſband and his heirs ſhould be ta- 
ken bound to infeft and ſeiſe the wife in the 
e apreed annuity, yearly to be uplifted and ta. 

* ken out of a certain portion of the huſband's 
lands, with procuratory and precept, clauſe 
of abſolute warrandice, — to the 


&« rents and writs,” &c. 
If the huſband is infeft in the lands, a procu- 


complete his titles, and, being infeft, to infeſt 
and ſeiſe the wife in the annuity; and, in this 
caſe, a procuratory for * ſhould be | in- 
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Ihe right acquired by thoſe ſeveral proviſions 


in favour of the. wite is various, according to | 


the agreement of parties. = 
If the wife's jointure is made in the way of 


locality, ſhe has right to the whole rents and 


annual fruits of the locality lands during the 85 
ſubſiſtence of her liferent; but the has no right 
to coal, or other minerals, unleſs they are ſpe- 
cially granted; neither has ſhe right to cut tim- 


ber, unleſs the woods have been in uſe to be 
| cut annually, and fold in hags : in which caſe, | 


the wood is deemed to be a crop, and the life - 
renter has right to reap it. If ſhe is infeft cum 
ſilvis, ſhe has alſo right to cut as much of the 
timber as is neceſſary for keeping the houſes on 
the lands in repair, though the woods are not 


fold in hags “. 


The widow's right to the benen lands, 


unleſs otherwiſe provided, commences at the 
_ firſt term of Whitſunday or Martinmas #fter the 


huſband's death, and ends at the laſt of thoſe 


terms immediately preceding her own death; 


with this exception, that if, before her death, 


the has ſown a crop on the ground in her natu- 


ral poſſeſſion, her repreſentatives are allowed to 


reap it. 


Though the widow's liferent , and her right 


to the rents, ceaſes at the term immediately 
preceding - 


MM Erk Taft. L 2. t. 9. 558. 
+ James IV. 1491, c. 26. 
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preceding her death, tenants poſſeſſing by tack; 


under her, are intitled to continue their poſſeſ. 


ſion of the lands let, until the 1 next — 
after the widow's death. 


The payment of the wife's annuity is com. 


monly declared to commence at the firſt term 
of Whitſunday or Martinmas after her huf. 
band's death, and to ceaſe and determine at 
the laſt of thoſe terms immediately preceding 


her own death. The wife, by law, 1s entitled 
to be alimented to the firſt term after her huſ. 
band's death; and the firſt term's payment of 


her jointure is underſtood to be paid per ad- 


vance for the half year immediately ſucceeding, 


which ſeems to be reaſonable; becauſe ſhe 
ſhould have ready money for her aliment for 
the enſuing half year. But this, in part, leads 


to an inconveniency; becauſe, in confideration 
of this advance, the widow gets nothing for the 
current half year in which ſhe dies, even it her 
death ſhould happen the immediate day before 
the term; for this reaſon, in ſettling an annu- 
ity, I ſhould think it more adviſeable to make it 


to ſubſiſt until the day of the death of the an- 
nuitant. This would be a great advantage to 
the widow, and a very ſmall loſs to the heir “. 


4 


woch reſped to the commencement and duration 
of the wife's jointure, vide book 1. chap. 1. of this 
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In a family manſion-houſe in the country the 
furniture is often valuable, and the removing of 


it would be extremely inconvenient ; for this 
| a inſtead of furniture, a ſum is commonly 


redeemable by the heir for a certain ſum, with- 
in fix months after the huſband's death. The 
firſt of theſe is the preferable method. 
| The manſion-houſe ſhould not be com- 

prehended under the widow's liferent ; nor 
ſhould her locality be ſettled on any of the 
grounds near it, as it would deprive the heir of 
the poſſeſſion, and be a bar againſt every im- 
provement of the place of his reſidence. 
In the diſcharge by the wife, fot herſelf, and 
her executors, her paraphernalia are ſometimes 
excepted, in the event of her ſurviving her huſ- 

' band, though ſuch exception ſeems to be un- 
neceſſary ; becauſe the paraphernalia are veſted 
in the wife, even during the huſband's life, and 


death, and therefore does not fall under the 
uſual words of the difcharge. Upon this prin- 
ciple, inſtead of an exception of the parapher- 
nalia, it were better to aflign © the parapher- 
„nalia to the hufband, in the event of the 
* wite's predeceaſing him; but reſerving, ne- 
* yertheleſs, to the wife her right to her para- 
* phernalia, in the event of her ſurviving her 
huſband.“ | Te „„ 
A When 


now given to the wife, or the furniture is made | 


is not properly a claim ariſing to her upon his 
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When an eſtate is univerſally ſettled on the 
| heirs male of a marriage, whom failing, to the 
| heirs male of the body of the huſband in any 

future marriage, or of any other ſeries of hein 


than that of the marriage, it is uſual to make 2 


proviſion in favour of the daughters of the mar. 


riage, in caſe they ſhall be precluded from the 
| ſucceſſion by the non-exiſtence or failure of an 


heir male of the marriage. I he period of de. 
termining this event, in caſe no time is ſpect. 


fied, is the diſſolution of the marriage by the 


death of the huſband. If, therefore, an heir 
male of the marriage ſhall exiſt at the time of 


the father's death, though he ſhould die a few 


days thereafter, the proviſion to daughters is 


| vacated, as was adjudged in the claim of the 


daughters of Sir Archibald Primroſe of Dunni- 


pace, on the forteited eſtate of their father, for 


the rebellion in 1745. 

To prevent this inconvenience, it may be 
proper to make the proviſion alternative, to take 
place © either in the event that there ſhall be 
no heir male exiſting at the diſſolution of the 
« marriage; or, in cafe there ſhall be ſuch heir 
„ male then exiſting, and that he ſhall die be- 
* fore marriage, or his attaining the years of 

„ majority, and that the daughters of the mar- 
__ © rijage ſhall be precluded from the ſucceſſion 

DF. to the eſtate by another * entitled thereto 


: . 
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« by the ſubſtitution, then, and in either of 
« theſe caſes,” &. 
If the clauſe is deviſed in the above form, 


| when the heir of the marriage ſhall attain the | 
age of twenty-one, he will have it in his power 


to make provitions for his fiſters ; and, if he 


dies before that time, their proviſion in the con- 
tract will be effectual. 


The term of payment of the daughters provi- 


ſions is commonly made at their reſpectively at- 
taining the age of eighteen, their marriages, or 


the dcath of their father, whichever of theſe 


events ſhall laſt happen, with intereſt after the 


reſpective terms of payment. 'This clauſe is ex- 


cecuted by an obligation upon the father, under 
2 reſerved power to him to divide the ſums 
amongſt the daughters, as be ſhall think fit; 


and, failing ſuch diviiion, he ſum to be divided 


equally, ſhare and ſhare al ke: And lometimes, 


upon the father's omitting to divide, the power 
of divilion is extended to the mother, it the 


ſhall ſurvive her huſband. It is allo uſual to 


take the father bound to aliment, educate, and 
maintain the daughters ſuitable to their degree 
and quality, until their portions ſhall become 
due. ns 
Proviſions to daughters in a contract of mar- 
riage, in the event of the exiſtence of an heir 


male. are fo rare in Scotland, that the ſlighteſt 
Expreſſion, from which it may de implied that 5 


75 
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it was the meaning of parties that ſuch proyi, 
ſion was intended to take place only in the event 


that there ſhould be no ſon to inherit, has been 
found effectual to yacate the proviſions to daugh, 
ters, eyen where the — ſeems to o hare 
been abſolute. 
The caſe now alluded to, | is the claim of Lady 
5 Mary Drummond, on the forfeited eſtate of 
Perth. The clauſe which gave riſe to the queſ. 
tion, was, in the contract of marriage of James 
Lord Drummond, in theſe words: And ſee. 
ing the earldom of Perth is entailed to heirs 
< male, ſo that, if there be daughters of the ſaid 
e marriage, they will be ſecluded from the ſuc. 
„ ceſſion; therefore the ſaid James Lord Drum- 
„mond binds and obliges him and his heirs to 
pa wo the ſaid daughter or daughters the 
* ſums of money following, viz. if one daugh- 
© ter, the ſum of 40,000 merks ; if two,” &c. 
Of this marriage there was a fon, who ſucceed- 


ed to the eſtate of Perth, and was attainted for 


treafon in 1746. Lady Mary, the only daugh- 
ter of the marriage, claimed the 40,000 merks. 
It was objected to her claim, That the induc- 
tive cauſe of the proviſion to females, being 


ce that the eſtate was tailzied to heirs male, 


e makes it evident that the proviſion was only 

„ intended to take place failing iſſue male of 

the marriage; and therefore this muſt be 

; bs underſtood to be a  condutonsl pour, : 
| 5 cc * which 


ch L. 0 c of ri: Re. 323 


66 which i is not 1 by the exiſtence of the 
condition.“ 


The Court of Seſſion ſuſtained the claim by 
a narrow plurality; but it was reverſed in the 
Houſe of Peers. 
This deciſion may ſerve as a caution to EY 
as much as poſlible, the recital of an induQtive 


| cauſe in an obligation; and from it one would 


be induced, in a ſimilar caſe, to have it expreſs. 
ly provided, that the proviſions to daughters 
ſhould take place even in the event of the exiſt. 
| ence of an heir male. This precaution will be 
leſs neceſſary, when a proviſion is made in the 
contract for younger children, without reference 
to the exiſtence of an heir male. But as it is 
commonly the intention of parties to enlarge 
the proviſions to daughters, in caſe there ſhall 

de no heir male of the marriage, and that 
daughters ſhall be precluded from the ſucceſſion 
to the landed eſtate, it is uſual to make provi- 
ſions for this, even when there is a proviſion - 
for younger children, in the event of the exiſt. 
_ ence of an heir male. This additional proviſion 
to daughters ſhould be made payable, and to 
bear intereſt, from the firſt term after the death 
of the laſt heir male of the marriage, if ſuch 
| heir male ſhall exiſt at the father's death; and 
0 


| * 10th July 1752, Lady Mary Drummond again 


| the King ;—Lord Kaimes's Select Deciſions. 


— — — — — — — — * 
A 2 3 * FINS 
— HET 4 


316 = Trayſniſſon o Rat Right 1 


at the firſt term after the death of the father, if 
no iuch heir ſhall then exiſt. > : 
Ik)be right of inheritance by primogeniture iz 
ſo ſtrongly ſupported by the genius of our law, 
that the younger branches of a family are often 
very ill provided; and the parent, by neglecting 
to make ſuch proviſion in time, is contrary to 
his wiſhes, ſometimes deprived of the power of 
doing it by the law of death. bed. To remedy 
this inconvenience, I have generally adviſed 


parties to make a proviſion for younger chil. 


_ dren in their father's contract of marriage, to 
take effect only, in the event that the father ſhall 


neglect, in liege pouſtie, to make a proviſion for 


them otherwiſe; and, in caſe ſuch proviſion 

| ſhall be made, then the ſaid obligation to be 
vacated. This 1 think better than a reſerved 
power to the father in the contract of marriage, 

to revoke or alter theſe proviſions ; becaule, at 
making proviſions to younger children, mar- 


riage contracts are often forgot, and ſometimes 
not looked at, by which mean: ſubſequent pro- 


viſions may be improperly made, without re- 
voking the former, and may occafion litigation; 
whereas, by the firſt method, this cannot hap- 
„ „ 
It may be proper here to mention, that in 
making proviſions of all ſorts to children, it is 
uſual to declare, that the proviſion is in full 
8 of all on of legittim, portion natural, ſuc- 
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« ceſſion, executry, and every other claim com- 


« petent to the children out of their father or 


4 mother's eſtate at their death, excepting — 
= good will allenarly.“ 


It is to be noticed, that the general winds | in 
this clauſe, viz. every other claim, have been 
adjudged not to comprehend executry and ſuc- 
ceſſton, where theſe words have been omitted 


in the clauſe *. 


As the term younger children is inaccurate, ; 
inſtead thereof, the following words may be 


uſed : © All the children of the marriage, ex- 


« cepting the heir who ſhall inherit the * | 


„„ 


A marriage ſettlement being a very ſolemn 


treaty, the articles mult be performed by the 


parties contractors, in good faith, without fraud 
or deception. Accordingly, it has been ad- 


| Judged, that deeds granted by any of the par- 
ties to the contract, during the treaty of mar- 
riage t, contra faden tabularum nuptialium, may 
de reduced. 


CHAP. 


:=-.70 nath June 178 5, Janet Hepburn, 2 James 
Hepburn. | 


+ 22d November #726, Viſcount Arbuthaot again _ 
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| Of contracts of Excambion- 


exchange of any part of their lands, 


this agreement is commonly executed in the 
way of a contract, which is called a contract of 
excambion. The ſecurity derived from the 
conditions commonly annexed to this deed, 
makes it leſs neceffary to examine minutely the 
title deeds of the ſeveral parties contraQtors, e- 
ſpecially if the ſubject exchanged is of ſmall 
value. _ 
I be form of this contead i is as follows. The 


initials are the ſame with any other contra. 


After reciting the intention of the parties to ex- 
camb their mutual lands with one another, un- 
der the conditions after exprefſed. The firſt of 
the contracting parties, viz. A. © ſells, alienates, 
and diſpones, to B, the other party, his heirs 

* and aſſignees, heritably and irredeemably, all 
* and haill, &c. and that, in exchange and ex- 
* * cambion, of and for the lands herein after 


* * diſponed 


HEN two parties agree to make ad 


/ 
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« diſponed by B to the faid A; but always with 
« and under the conditions an proviſions in 
« the procuratory of reſignation, herein after 
( inſert. 3 : | 

After this, a Grader clauſe to the aa 
hould be inſerted on the part of B, diſponing 
his lands to A, under the ſame conditions. 
As the mutual clauſes in this deed ſnould be 
clearly expreſſed, we ſhall ſubjoin the form of 


— — 


ee Ee en 


| | 
| 
| 
| 


om tat iu AA GAGA i —— —— — Ae. 


theſe ſeveral clauſes, the firſt of which is the 


obligement to infeft, which may be as follows : 
And both the ſaid parties bind and oblige 
« them and their heirs, under the condition and 
* proviſion herein after inſert, mutually to in- 
feft and ſeiſe one another and their foreſaids, 
© reſpeCtively, in the ſeveral lands hereby mu- 
„ tually exchanged and conveyed by them re- 
6 ſpectively, and that either to be holden by the 
« ſaid parties of one another in free blench, for 
« payment of a penny Scots, at the term of 
% Whitſunday yearly, if aſked, allenarly, and 
« relieving the party by whom the ſaid lands 
* are conveyed, and his aforeſaids, of the duties 
© payable to the ſuperiors thereof, or to be hol- 
* den by the ſaid parties of their reſpective ſu- 
* periors of the ſaid lands, in the ſame manner 
* as the ſaid parties do hold the ſame them- 
* ſelves, and that by two ſeveral infeftments 
and manners of holding, to wit, either by 
* reſignation or confirmation, or both, the one 

| 8 beg . Wi Sz « without 


- - > 
E . g 2 
— — eee rn — 
ö— T — — — . — 
= = 5 _ 


——2**ãP —— OE. erer 
. — L —— 
3 —— —— — — 2 


—— 952 — 


. ——-— —äft (k ˙ ˙ —— T U— ò? —— — ——— 
— 


——— — 


. * 
— ¼— ̃ ̃ ͤ—nm—à—àꝓ—♀1:g 
— — — 
— 


—N— . — 


330 Tranſniiſion of Real Rights. 


s without prejudice of the other: And, for &. 
. © feQtuating the ſaid infeftments by refignation, 
& both the ſaid parties make, conſtitute, and or. 


& dain 


Gd each of them, jointly and W their 


4e undoubted and irrevocable procurators, gi. 
* ving, granting, and committing hereby to 


them, and each of them, as ſaid is, their full 


* power reſpectively to reſign, &c. as both the 


„ ſaid parties, with and under the condition 


and proviſion herein after inſert, do reſpec. 
e tively reſign all and ſundry the lands and o- 


s thers herein particularly before deſcribed, in 


e the hands of their reſpective ſuperiors of the 


„ ſame, or their commiſſioners in their name, 
„ having power to that effect, in favour, and 
for new infeftment of the ſame, to be made, 
given, and granted in manner following, to 

e wit, the faid lands and others before diſponed 


« by the ſaid A, in favour, and for new infeft- 
e ment to be made, given, and granted to and 
« in favour of the ſaid B, and his foreſaids, 


and the ſaid lands and others diſponed by the 
* ſaid B, in favour, and for new infeftment to 
< be made, given, and granted to and in favour 


&« of the faid A, and his foreſaids, to be holden 
«© by them reſpectively in excambion, in manner 


ce aforeſaid, in ſuch due and competent form as 


e accords ; but always with and under the con- 


dition and proviſion in to wit, that in 


5 7 9k 
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« caſe, at any time hereafter, any of the lands 


« hereby excambed, or any part thereof, ſhall be 
à evicted from the party to whom the ſaid lands 
are hereby conveyed, or that he or his heirs 
« ſhall be in any way diſturbed or interrupted 
« jn the peaceable poſſeſſion thereof, that then, 
« and in either of theſe caſes, the infeftment to 


« follow hereon of the lands ſo evicted, ſhall 
« from thenceforth become void and null ; and 
« the party from whom ſuch lands ſhall be fo 
« evicted, or who ſhall be diſturbed in the 
« peaceable poſſeſſion thereof, ſhali have full 


& power and liberty, immediately upon ſuch 
& eviction or diſturbance, to return to, and 


« take poſſeſſion of the lands conveyed by him 
« in excambion for the lands ſo evicted, and 


e that without any previous proceſs or form of 
law whatever, any law or cuſtom to the con- 

« trary notwithſtanding: Acts, inſtruments, and 5 
documents on the premiſſes, one or nore, to 


« aſk and take, &c. &c. | 
The clauſe of warrandice which facceeds this | 
procuratory may be as follows: 


“And both parties, without prejudice to the 


condition and proviſion herein before inſert, 


« bind and oblige them and their aſoreſaids to 


„ warrant the faid lands reſpectively conveyed 
by them, with this preſent right hereof, and 
4 infeftments to follow hereon, mutually to one 
and Weder, and their heirs and aſſignees re- 
ö ſpettively, 


; 
1 
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< ſpectively, from all evictions or incumbrance, 


„whatever, at all hands, and againſt all mor. 
tal; declaring hereby, that it ſhall be in the 
< power of either of the ſaid parties, either to 
| 6 take poſſeſſion of the lands hereby conveyed 
* by them, in conſequence of the ſaid condi. 
© tion in the procuratory of reſignation, or to 
make uſe of this warrandice, or both, the « one 


without prejudice to the other.“ 
The aſſignation to the writs and evident, 
and rents, is next to be inſerted, the form of 


which follows : 


* And both the ſaid parties mutually ales 


— and make over to one another, and their 
* aforeſaids, not only the writs and evidents of 

* and concerning the lands conveyed by them 

© reſpeQively, but alſo the whole rents, mails, 

farms, profits, and duties thereof, from and 
c after the term of — 


—, and 1n all time 
„coming, &c. The warrandice of this aſ. 
ſignment is in the uſual ſtile. 


If any of the writings and ticle-deeds are to 


be delivered, the clauſe of delivery may be in 


the uſual form; after which, a clauie of regi- 


ſtration for eee and, if neceſſary, for 


5 execution, ſhould be added. 


The precept of ſeiſine may be in the uſual 
form, with the neceſſary variation, as in the 


procuratory of reſignation, to make it ſuit the 
mutual nnn 3 and the condition and pro- 


1 
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vilon in the procuratory ſhould either be re- 
peated, or reference * be had to * in the 
precepft. | 
As the lands ccambed are yy ily a 1 
part of the eſtates of the ſeveral parties · contrac- 
tors, it is ſeldom convenient to deliver the title- 
deeds; in which caſe, it will be neceſſary to in- 
ſert a mutual obligation, for making the title- 
deeds of the reſpective lands forthcoming to 
either of the parties who ſhall require the 
* ſame, upon their receipt and obligement to 
« redeliver the ſame in a competent tame, and 
„ under a ſuitable penalty.” 


CHAP. 


| Of a Minute of Sale. 


pens that they have it not in their power, at the 
time, to complete the bargain, by the execution 


of the proper writings. Jo ſupply this, parties 
fubſcribe a minute of agreement, which 1 is called 
a a minute of ſale. 5 : 
This deed is commonly executed in the way 
of contract, whereby © the proprietor of the 


<« lands of the one part, ſells and diſpones to 
e the purchaſer the ſubjeQs bargained for, with 
te the burden of the price, and obliges himſelf 
4 and his heirs, upon receiving payment of the 


price, to deliver to the purchaſer a valid and : 
* habile diſpoſition of the lands, containing 
„ obligement to infeft, procuratory of reſigna- 


4e tion, and precept of ſeiſine, and clauſe of ab- 
<« ſolute warrandice, aſſignation to the writs and 


„ evidents, and to the rents from and after a 
* certain term agreed on; and, with the faid 
6 Ris 


"HEN parties have agreed in a bar. f 
gain of ſale of lands, it ſometimes hap. 


* 6 writs.” 
- "0 an a, part, the purchaſer obliges 
e himſelf and his heirs to pay to the ſeller, and 


nt the term agreed on, with intereſt thereof 
« not payment.” 8 


theſe ought to be particularly expreſſed; and 
an obligation for a mutual penalty, in caſe of 
non-performance, ſhould be inſerted. 
To prevent all queſtions with reſpe& to the 
validity of the title-deeds, or incumbrances 


ſo, that it ſhall not be competent to him after- 
wards to with-hold the payment of the price; 


all differences which may ariſe between the par- 
ties in the execution of what is agreed, there 
| ſhould be a clauſe, ſubmitting all thoſe diffe- 


arbiter, with full power to him finally to deter- 
mine; and, failing his giving ſuch determina- 
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40 diſpoſition, to deliver a luflcient progreſs of 


* his heirs and aſſignees, the ſtipulated price, 
« from a term certain as — "_ the N 


If there are any i in he banal a al | 


which may affe& the ſubjects ſold, there ſhould 
be a clauſe, declaring that the purchaſer ſhall, 
before the term of payment of the price, deliver 
do the ſeller, in writing, any objections he may 
| have to the title-deeds, and ſhall alſo condeſcend 
on any incumbrances which he alledges may 
affect the lands; and, upon his neglecting to do 


and, for the more expeditious determination of 


rences to the final determination of a certain 


tion 


336 daha of Real Right ty 


tion within a time limited, the like power 
ſhould be given to another arbiter, who thould 
alſo be named in the minute. 

Thoſe minutes of fale are often ſubjetts of 
much litigation ; and therefore it is more eli. 


gible not to enter into a.written agreement un- 


til parties ſhall have it in their power to com- 
plete the bargain, by executing all the proper 
_ deeds. But, if the bargain is to be made in 


the form of a minute, it ſeems to be reaſonable, 


that, upon objections being made to the title. 


_ deeds, upon account of defects which cannot 
be ſupplied, or upon account of incumbrances 
which cannot be removed, ir ſhould be compe. 


tent either to the ſeller or purchaſer to paſs 


from the bargain within a certain limited time, 
by giving proper notice to the other party, 


otherwiſe the bargain to ſtand good, and parties 
to take their hazard of all defects. 


The diſpoſitive words being commonly abſo- 


lute in this deed, and the obligation for the 
price, on the part of the purchaſer, being only 
perſonal, proper care ſhould be taken to make 

the payment of the price a real condition of the 
» 


Titi ® 
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Of Diſpoſitions in Truſt. 


truſt ; by which means, many opulent fortunes 
ſupervenient bankruptcy of the owner. In this 


though, by our connections and intermarriages 
with the Engliſh, they probably will become 
faſhionable : Hitherto, truſt-rights in Scotland 


dankrupts. | 

I cannot, however, here omit the taking notice 
of one very particular inſtance of a truſt in a 
Scottiſh marriage contract which I have met with: 
it ſeemed to me to be an ingenious device, 


N N England, the greateſt part of family mar- 
| riage-ſettlements are deviſed in the way of - 


are enjoyed by the family, notwithſtanding the g 


country, theſe ſettlements are ſcarce yet known, 


have been chiefly confined to the ſecurity of 
creditors, and the expediting of the affairs of 
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| The bride's father, intending to give a land. 


ed eſtate with his daughter, as her portion, he, 


in her contract of marriage, conveyed the eſtate 


e to her huſband and her, and the longeſt liver 
© of them two, in conjunct fee and liferent, for 


« their liferent uſe only, and to the huſband in 


fee; but in truſt for the iſſue of the marriage, 


e in the legal courſe of ſucceſſion ; and, failing 
« fuch iſſue, then in truſt for the huſband him. 
_ * ſelf, and his heirs and aſſignees whomever, in 


© caſe he ſhould ſurvive his wife; but, in caſe 
c he ſhould die before her, then in truſt for his 


„wife, her heirs and aſſignees.“ 
By this clauſe, the huſband being only truſ. 


tee for the iſſue of the marriage, and the other 


ſubſtitutes, the eſtate could not be ſubjected to 
his debts ; but this device was partly defective; 


| becauſe the fee being fully veſted in the huſ. 


band, though in truſt, he might diſpoſe of the 
eſtate, and ſpend the price, leaving the heir 
without any other remedy than a fruitleſs 'ac- 


tion for recovery of the price from his father, | 


who may be inſolvent. 


We have already made ſome general obſer. 


_ vations on the nature of truſts, in the firſt part 
of this treatiſe ; we ſhall here only take notice 
of ſome particulars, which may be of 1 in 
forming theſe deeds. 
Ihe form of a conveyance of lands in truſt 
| with reſpe 1 to the tranſmiſſion and conveyance 


of 


me 
9 
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of the right, is the ſame with that of any other 

_ diſpoſition 3 the only material difference is the 
declaration of truſt,, and of the uſes. fo: which 
This ought to be made a 
real condition of the deed, by ingroſſing it in 
the diſpoſitive clauſe, and making a reference 


the deed is granted. 


to it in the procuratory and precept; and it 


In a truſt-deed for behoof of creditors, it is 


uſual to recite the ſeveral debts due by the 
grantor, and to declare that the purpoſe of ma- 


king the deed is, that the debts may be ſecured 


| and paid. But, as the effect of ſuch recital 
would not be to preclude creditors, who may 
be omitted in the recital, there is a clauſe com- 

' monly inſerted in the truſt to ſupply that de- 


fect, which afterwards ſhall be noticed. 


With reſpect to the grantee in ſuch deeds, in 
the caſe of bankruptcy, it is uſual to name one 


perſon, who is generally an accountant, and, 
failing him by non - acceptance or death, an- 
other, and, after him, a third. When there is 
ſuch a ſubſtitution, there is little hazard of the 


failure of all the truſtees; and therefore the 
uuſt is generally confined to the perſons named, | 


and not to deſcend to heirs. 
In ſuch deeds, the diſpoſitive clauſe was for- 


merly executed in the following form: Aſſign 
* and dilpone to and in favour of A, and, fail- 
| cc ing | 


ſhould alſo be ingroſſed in the inſtrument of 
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* ing bim by non-acceptance or death, to B. 


and, failing him by non- acceptance or death, 
* to C, and, failing him by non- acceptance or 
death, or in caſe the purpoſes of this truſt 


5 ſhall not be fully and completely executed 


and implemented within the term herein after 
< limited by one or other of the faid perſons, 


< then, and in either of theſe caſes, to foch 

ce other truſtee or truſtees as ſhall be named and 
appointed by a majority of my creditors, who 
< ſhall accede to this truſt at any of their meet. 
« ings, called for that purpoſe by an advertiſe. 


* ment in the Edinburgh Evening Courant, 
* abſolutely and irredeemably, in truſt, and for 
the uſes and purpoſes herein after mentioned, 
After ingrofling the 
particulars diſponed, the clauſe declaring the 


„ All and Haill,” &c. 


truſt ſhould be inſerted, which may be in the 
form herein after direQed, and ſhould be adap- 
ted to the circumſtances of the caſe. 

According to this form of the deed, only one 
of the truſtees in the nomination could be in- 
feft at the ſame time; and, upon his death, it 
behoved the truſtee next in the nomination to 
be ſerved heir of proviſion to him. This was 


Inconvenient, and attended with unneceſſary 


expence ; and, therefore, to remedy this, an 
improvement has latterly been made in the form 


of this deed, by making the conveyance © to 
e all the truſtees, and to the ſurvivors and ſur- 
525 „ vivor 


* 
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« ſhall, during his life, have full power by him- 
ce ſelf alone, without the concurrence of the 

« other truſtees, to execute the truſt, and that, 
_ « failing ſuch truſtee, either by death or non. 
s acceptance, or refuſing to act, that the truſ- 
tee next in nomination ſhall do the ſame, 


Kc. &c. By this means all the truſtees being 
reſted and ſeiſed in the ſubjects conveyed, have 


it in their power, in their order, to proceed in 


the execution of the truſt without the concur- 


rence of the other truftees named. 

In diſpofitions of truſt for the behoof of cre- 
ditors, the great object is their ſecurity and 
payment, and the ſecurity of the reverſion to 


the grantor. Theſe particulars fall naturally 


firlt to be attended to, and next the means by : 
which the funds, or eſtate, may be converted 


into money, and applied to the purpoſes of the 


truſt ; and, as an encouragement to the truſtees 
to accept, they ſhould, as much as the nature of 
the thing will admit of, be exempted from all 


trouble or riſk of loſs by vexatious law-fuits ; 
and, laſtly, care ſhould be taken that purchaſers 


34t 


« yivor of chem who ſhall accept, and to their 
(6 aſignees 3 but with proviſion that the truſtee | 
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may have no concern with the conditions of the 
truſt, A | 
The nomination of ua and other rules 
* down for the n the affairs of the 
= debtor, L 
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_ debtor, vary according to circumſtances, and the 
ideas of the ſeveral creditors. In ſome cales, 
the majority of the creditors preſent, in others, 
the conſent of two-thirds of the creditors. in 


number and value preſent, are required: Othen 
require only the conſent of two-thirds of the 


_ creditors in number. Some require three. fourths 


of the number. Some creditors appoint a com- 


mittee of their own number to concur with the 
truſtee in the management. I general, it may 
be obſerved, that the clogging the management 
of the truſt, by requiring a conſent of a num- 
der of the creditors, is a great obſtruction to 


the expediting of the buſineſs. The committee 
named by the creditors ought therefore to con- 


ſiſt of a ſmall number: But the nomination of 
| that committee, or of a truſtee or factor, is ma- 
terial; and therefore it ſeems reaſonable, that 
due notice ſhould be given of ſuch meetings as 
are intended for that purpoſe, ſignifying the in- 
tention of the meeting; and the conſent of 
_ three-fourths, in number and value, of the cre- 


ditors preſent, may be requiſite to ſuch nomi- 


nation. 


The following may ſerve as 2 Gi of the 
declaration of the uſes and purpoſes of the truſt. 


And it is hereby provided and declared, 
e that the uſes and purpoſes for which theſe 
* preſents are granted by me, are as follows: 


1 Firſt, In ſecurity and payment of the ſeveral 
debt 


= 


. 


—— x 


F. 


2 
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© to obtemper and fulfil ; 
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« debts juſtly due by me, at the date hereof, to 


_ « my ſeveral creditors, as well thoſe herein be- 


« fore named, as thoſe who may have been omit- 
« ted, and ſhall hereafter accede to this deed of 
«truſt, and be aſſumed by the faid truſtee 
acting for the time, in manner herein after 
directed: And, for aſcertaining the amount of 

« the ſeveral debts, and ranking the ſeveral cre- 
« gitors according to their due preferences, and 
« dividing the produce and price of my eſtate 
« and effects, and funds herein diſponed, a- 


<< mong my ſeveral creditors ; I hereby ſubmit _ 


and refer all diſputes and differences that may 
happen concerning the premiſſes, to the final 


determination of my ſaid ſeveral truſtees, . 


« the order above mentioned, with full power 
to the acting truſtee for the time being, to 


take all manner of proof in the premiſſes, and 


finally to determine all ſuch differences, and 
« to give forth and pronounce one or more de- 
* creets-arbitral, as occaſion may require; all 
„which, 1 bind and oblige me and my heirs 
declaring always, 
* that the ingroſſing the ſeveral debts before 
* mentioned in the recital hereof, ſhall not im- 
« ply an acknowledgment that ſuch debts are 
* due by me, but that the ſame ſhall be other- 
vile inſtructed to the ſatisfaction of the arbi- 


ter: And to the end that none of my juſt and 


* lawful creditors may be precluded from their 
* payment, 


344 = Tronfniſſon of Real Rights. Bk 


payment, I hereby empower the truſtees ar 
e ting for the time being, to aſſume all my cre. 

© ditors to whom I am indebted, before grant. 
< ing hereof, to the benefit of this truſt right, 
provided they ſhall accede thereto, and com- 
„ ply with the terms thereof, and ratify and 
„ confirm the ſame, and whole proceedings and 
e deeds of the truſtee in conſequence thereof, 
<< before the final diviſion of the funds ſhall be 
made; but declaring nevertheleſs, that, in caſe 
<< any partial diviſion of my funds ſhall have been 
made to my creditors before the acceſſion of 
« all my creditors to this truſt, then the credi- 
tors neglecting ſhall have no claim for any 
„ ſhare of the funds which ſhall have been di. 
vided before his acceſſion, but ſhall only be 
< entitled to a proportional ſhare of what is 
e then in medio ; with proviſion alſo, that all 
<« my creditors acceding to this truſt ſhall, un- 
ce der the exception and reſervation herein after 
L ingroſſed, be preferred pari paſſu on the funds 
© of the truſt, and that the benefit of all dili- 
« gence executed by any of them, after the 
<« date hereof, ſhall be communicated to the 
* whole creditors under the truſt, but excepting 
% and reſerving, nevertheleſs, to all my credi- 
tors reſpectively, the legal effect and benefit 
of any diligence that may have been uſed by 
<« them preceding the date hereof, and alſo al 
. * collateral ſecurities they may have for their 
| all ps © edt, 
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« debts, none of which are to be hurt or pre- 


« judged by their acceſſion hereto : And, for 


« the better expediting the ſaid truſt, I hereby 


« oive and grant to my ſeveral truſtees, in the 
« order above mentioned, full power and com- 


« miſſion, either in their own or in my name, 


| *4to ſubmit and refer all diſputes and diffe- 


« rences that may happen relative to my funds 


« or eſtate, or with reſpect to debts either due 


« to or by me, or with reſpect to the preference 


« of my ſeveral creditors, and, in general, all | 

« queſtions and diſputes, of whatever nature, 

« with any perſon whomever, to the final deter- 

« mination of one or more arbiters, who ſhall 

« have full power to take every proof in the 
« ſaid matters, and finally to determine the 
« ſame, and whoſe deciſion ſhall be binding on 
me and my heirs: And it is hereby declared, 

© that the whole proceedings in the ſubmiſſion 

© to the ſaid truſtees, or in the other ſubmil- 


& fions to be entered into by them, and de- 
t creets-arbitral to follow thereon, ſhall be ef- 


« feftual and binding, not only with reſpe& to 
me and my heirs, but alſo with reſpect to all 


* the other parties who ſhall accede thereto, or 


* ſhall become parties to ſuch ſubmiſſions, and 
| © their heirs, albeit the ſaid proceedings ſhall 
© be had, or decreets happen to be pronounced 
* after my death, or after the death of any of 
* the other parties, any law or practice to the | 
. A 3 . contrary 
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4 contrary notwithſtanding ; with power allo t 
* my ſaid truſtees, as aforeſaid, to give eaſe 
* and compoſitipns of debts due to me, and to 


name one or more factors for uplifting the 
** rents of the lands, and other heritable ſub. 
te jects, and for recovering debts due to me, 
te and to name and employ agents and counſecl 
<© for managing and defending ſuch law-fuits as 


may happen in execution of the truſt, and to 


give and allow ſuch agents, factors, and coun- 


* ſel, reaſonable and ſuitable ſalaries or gratifi. 


** cations for their trouble; with power alſo to 


my faid ſeveral truſtees, in their order as 2. 


e foreſaid, to ſell the ſaid heritable eſtate either 


by private ſale or voluntary roup, and that 


< either in wholeſale or in parcels, as ſhall be 


6 thought proper, and to grant proper diſpoſi- 


“ tions of the ſame to the purchaſer 83 binding 


me in abfolute warrandice, and containing 


t other uſual clauſes : And, upon receipt of the 
*© price, and recovery of the funds, after deduc- 
tion of the expence of executing this truſt, 


* which the truſtees are hereby reſpectivel au- 
* thoriſed to retain ; with power alſo to my 
& ſaid truſtees, in their order as aforeſaid, to 
% make a diviſion of the free reſidue of the pro- 


* duce and price of the ſubjects hereby convey- 
* ed amongſt my creditors, either wholly, or in 
5* part, as they ſhall be got in, after retention 
of the whole expence of executing this truli, 

ſes On e, 
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« 2s aforeſaid, Aeli g always, that the ſaid 
« truſtees ſhall not be liable in ſolidum for one 
a another, nor for any omiſſion in executing | 
this truſt ; nor ſhall they be liable for the 
„ factors io be named by them, farther than 


à that ſuch factors are habite and repute re- 
« ſponſible at the time of their appointment, 
4 hut that each of the ſaid truſtees ſhall only be 


« liable for their own actual intromiſſions, after 


« deduction and retention of the expence of 
management, and of executing the truſt, and 

4 a ſuitable gratification for their own trouble: 
« And it is hereby declared, that the purchaſer 
c gx purchaſers of the ſubjects, when ſold, ſhall 
have no concern with any of the conditions 
a of the truſt-deed, or with the application of 
« the price of the ſubjects purchaſed by them ; - 
but that they ſhall be obliged to make pay- 
e ment of the fame to the truſtee acting for the 

„ time, whoſe diſcharge ſhall be an effectual 
« exoneration to them: And that the ſeveral | 


« creditors, upon receipt of their full dividends 
+ and ſhare of the truſt-funds, ſhall be obliged 


not only to ratify and confirm all the tranſ- 
„actions and ſales which may have been made 
by the truſtees reſpectively, and their whole 
management of the truſt-eſtate, but alſo, if 


* required, to convey their ſeveral debts to the 


© purchaſers, in ſecurity of their purchaſe, with + 
* adfolute warrandice, to the extent of the 


"6 ſyms 
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« ſums received by them, as in a judicial file 


of a bankrupt eſtate: And it is hereby fur. 


© ther declared, that, before ſale of any of the 


„funds, or making a diviſion of the price, ot 
any part thereof, among the creditors, the 


<< fame ſhall be advertiſed in each of the Edin. 
© burgh newſpapers at leaſt once every week, 
© for —— weeks preceding the fale; and if, 

< after fulfilling the whole intentions and pro. 
_ © viſions of the truſt, any of the lands or other 
„funds ſhall remain undiſpoſed of, or if there 
* ſhall be any ſurplus of the price, or funds re- 
* maining in the truſtee's hands, then the ſame 
_ ſhall be reconveyed or delivered reſpectively 
„ to the grantor, his heirs and aſſignees.“ 

_ Delays in execution of theſe truſts have been 
much complained of, as hurtful both to debtors 


and creditors : To prevent which, latterly clau- 
ſes have been deviſed, circumſcribing the dura- 


tion of the truſt. This may be done in the fol. 
lowing form : 


And, laſtly, it is hereby ſpecially i 


e and declared, that, in cafe the ſaid A ſhall fail 


"oF: to execute this truſt, and to make a final di- 


<« viſion of the produce thereof amongſt my cre- 


editors within — after the date here. 


of, then, and in that caſe, this truſt ſhall, « 
* jpſo, ceaſe and determine quoad him, and ſhall 
& devolve on the ſaid B; and, in cafe the ſaid 
Ba B ſhall not execute what remains to be done, 

| | 66 and 
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« and finally end the whole matters of the truſt 


within after the truſt ſhall devolve 
« on him, as ſaid is, the ſaid truſt ſhall, in like 
manner, from thenceforth ceaſe and deter- 


mine quaad him, and ſhall devolve on the faid 


4 truſtee next named, &c, &, 
After all the truſtees named are gone through 
in this manner, a proviſion ſhould be made, 
that, upon the laſt truſtees failing to com- 
aA pletely execute the truſt, it ſhall be in the 
power of a majority of the creditors who ſhall 


« accede to this truſt, at a meeting to be called 
for that purpoſe by an advertiſement in — 


© newſpapers, to chooſe new truſtees, one or 
“more, for executing the purpoſes of this truſt, 


and who ſhall be veſted with the ſame powers 
« zz the truſtees herein named; and, for that 
e purpoſe, the ſaid truſtees, who ſhall have. acted 
in virtue hereof, and the truſtee herein named 


« ating for the time being, ſhall be obliged to 
account for their intromiſſions and manage- 


ment to the ſeveral truſtees in their order, as 
„ell thoſe herein named, as hereafter to be 
named by the creditors, and ſhall deliver to 
them all the effects and writings in their 

hands relative to the ſaid truſt, with ſuch 
proper conveyances in their favour as ſhall | 


be neceſſary for the execution of this truſt.” 


Io render this deed effectual, the concur- 
_ rence of the creditors, or at leaſt the greateſt 
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part of them, who may by diligence make it 


for the intereſt of the reſt to accede, is neceſſary, 


This is uſually executed by a deed of acceſſion, 


ſigned by the creditors ; the form of which deed 
is very ſimple It ſhould recite the truſt deed, 
and then ratify and confirm it, and whole heads 
© and articles thereof; and the acceders ſhould 


become bound to ratify and approve of the 


whole proceedings to be had by the truſtees 
in conlequence thereof; and, on the part of 


the creditors, it ſhould contain, particularly 


a ſubmiſſion of all diſputes, either relative to 
the validity and extent of their ſeveral claims 


g againſt the debtor, or to their ranking and 


preference on the funds; and if the debtor's. 


diſpoſition is general of his whole eſtate, it 


« ſhould give a power to the truſtee, acting for 
the time, upon the creditors receipt of their 
full dividends, to ordain them to give a full 


acquittance to the debtor; and, in the mean 
e time, it ſhould alſo grant a ſuperſedere to 


him from diligence againſt his perſon, under 
< reſervation that he ſhall do nothing contrary 


to the truſt; and, if the funds will admit 


«6 of it, it is <quitable to give the debtor an 


interim aliment out of them.“ But theſe three 


laſt articles being often objected to by ſcrupu- 
lous creditors, they may be left to the determi- 
nation of a general meeting of creditors, and 
may be ſettled in the minute of ſuch general 


n. 
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In the recital of the truſt-diſpoſition in this 


| deed, it is unneceſſary either to ingroſs the fe- 
veral debts due to the creditors, or the parcels 
of lands and other ſubjects diſponed, but only 


to mention them in general; but the whole de- 


claration of the terms. of the truſt ſhould be 


fully ingroſſed, in order to fave recapitulating 


them in the after part of the deed, This will 
 _ alſo make the ſubmitting clauſe ſhorter : It is, 


however, neceſſary in this part, to renew the 


obligation upon the creditors for implement of 
what ſhall be decerned by the decreets-arbitral, 


which ſhould be declared to be effectual, whe- 


ther the ſame ſhall happen to be pronounced af- 


ter the death of the Parties e or du- = 
ning their life, 


It is unneceſſary to ingroſs the names of the 
creditors in the initials of the deed of acceſſion ;_ 
it will ſuffice to begin thus: We the perſons 
* hereunto ſubſcribing, whoſe names and deſig- 
e nations are all particularly ingroſſed in the 
+ teſting clauſe hereof, being all creditors to A, 
* confidering that the ſaid A, by diſpoſition 
** hgned and executed by him, of date 1 
for ſecurity and payment of his creditors, did 


* alienate and diſpone his whole eſtate, as well 
00 heritable as moveable, to and in favour ot, w— 
Kc. | | 


In order more effeQually to ſecure the credi- a 
tors, ſome are of opinion that it is s neceſlary by 
* 
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only in the truſt-diſpoſition, but alſo in the i in- 


feftment on it: But on this head it is to be con- 
ſidered, whether ſuch a clauſe may not incum. 
ber the management and execution of the truſt 
too much; for, if each creditor, in virtue of ” 
this as ſhall have acquired a real lien on 
the eſtate, the declaration, that the purchaſers 
| ſhall have no concern with the application of the 
price, will be ineffectual; I have therefore al. 


ways conſidered the making the debts real bur. 
dens on the eſtate of the debtor, by inſerting 


them in the infeftment of the truſtee, to be ra- 


ther an embarraſſment on the execution of the 


5 than of any real advantage to the credi-. 
tors; and, indeed, it is apparently uſeleſs, be. ' 


_ cauſe, by the declaration of truſt, the purpoſe 


of the truſt is reſtricted to the debts ſubfiſting 1 


at the time of granting the deed; and the in- 


feftment of the truſtee being for behoof of all 


ſuch creditors, effectually ſecures againſt all fu- 
ture contractions of the debtor. 


When both moveables and heritage are in- = 
tended to be comprehended in the truſt, it is 
better to execute it by two ſeveral deeds ; and, 


in caſe the particulars of the moveable eſtate can- 


not be condeſcended on, it may be done in gene: 


ral; but, in that caſe, the debtor ſhould be ta- 


ken bound either to convey the particulars af- 
terwards, 


B, n, 
inſert the amount of each particular debt, not 


= 
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verde, or to concur with the truſtee 1 in dil. 


The diſpoſition of the heritage would be com- 


pleted by infeftment. 


In ſettling an heritable eſtate, if FR proprie- : 
tor wiſhes to reſerve a power of diſpoſing, or of 


| butdening it on death-bed, he may diſpone his 
eſtate to a ſtranger. This kind of deed has 


particularly become neceſſary to perſons reſi- 
ding in England, who lend their money on real 
ſecurities in Scotland, and who, being unac- 
quainted with our law, are frequently diſap- 


pointed in making deſtinations of ſuch debts, 
by delaying their ſettlements until they are up- 

on death- bed; for which reaſon, I have always, 
in the caſe of ſuch loans, warned the lender of 
- this circumſtance, and have often ſupplied the 
defect by a deed of truſt. 


The form of this deed is nearly the ſame 


uith the other, only adapted to the circum- 
ſtances of the caſe; and, in the declaration of 


truſt, it ſhould be declared, that the deed is 


granted not only for the purpoſes and uſes 
therein mentioned, but alſo for ſuch other 


e uſes and purpoſes as ſhall be afterwards ap- 
pointed by the grantor, by a writing under 


„his hand, at any time in his life, and even at 


« the point of death, and that the truſtee ſhall 


 * be obliged to make payment of all ſums ei- 
TD. ther already directed, or to be thereafter or- 


Yy TD * dered 
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« ſons as he has, or ſhall hereafter name and 


« appoint.” The deed ſhould be made to take 
place immediately, with à reſervation of the 
grantor's life ; and the grantee ſhould be ſome 


other perſon than the heir who is to. ſucceed to 


gation of warrandice upon the grantor! and his 
heirs, and an obligation on the heirs to renew 
and ratify the deed, if neceſſary. The uſe of 
theſe clauſes is to obviate any objection which 


may be made to the deed by the heir, as made 
in defraud of the law of death-bed. 


Other truſts may be created in favour of 


' wives under couverture, or children to be born, 5 
& c. Theſe muſt be adapted to the ſeveral cir- 


cumſtances of the caſe intended. 


Particular clauſes in a rruſt-right reviſed by | 


eminent counſel. 


But declaring always, that theſe preſents 7 


* are granted by me, and to be accepted by my 


0 6 faid truſtees, with and under the conditions 
« following, viz. Imprimis, That my ſaid trul- 


© tees ſhall not be liable for omiſſions in the 
* execution of this truſt, or in ſolidum for one 


another, but that each of them ſhall be liable 


* only for his own actual intromiſſions by vit. 


e tue hereof, after deducting the neceſlary 


te charges in the execution of the truſt. Se. 


© cundo, That, upon the death of any one t 
5 3 
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« more of the ſaid truſtees, or upon their de- 
« clining to accept of the truſt, the ſubjects 


( hereby conveyed ſhall tranſmit and be veſted 


e jn the ſurvivors or ſurvivor of the ſaid truſ- 


« tees accepting and acting for the time, and 


a others to be aſſumed, in manner aforeſaid ; 
* hut that, in none of the ſaid caſes, the ſub- 
4 jects: hereby diſponed ſhall be affectable for 
« the: debts of the ſaid truſtees, but ſhall be ap- 
4 plicable only to the ſole, uſes and purpoſes of 
_ & this-truſt ; And it is further hereby ſpecially 
provided and declared, that the uſes and pur- 
4 poſes for which theſe preſents are granted by 
me, and to be accepted by my ſaid truſtees, 
are as follows, viz. That, after deducting 
& the expences to be laid out in executing this 
„ truſt, which the faid truſtees are hereby au- 
6 thoriſed to retain, they ſhall, as ſoon as con- 
« yeniently may be, lay out and employ the 
« ſoyeral ſums hereby conveyed to them, in the 
<« purchaſe of lands, lying in that part of Great 
Britain called Scotland; it being my inten- 
tion, that the whole principal ſums hereby 
_ #* conveyed, with the -intereſt due thereon at 
* my death, and what ſhall become due at the 


| * expiration of one year thereafter, hail be ap- 


_ © plied in that manner; but, that what intereſt 
may become due between the period laſt 
E mentioned and the time of making the pur- 
= 42 ard of —_— Poſſeſſion of the 
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rents upon them, ſhall be applied i in manner 
„ herein after directed; and, as ſoon as fuck 
* purchaſe or purchaſes ſhall be made reſpee- 
_ « tively, and the right of the lands ſo to be 
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„ purchaſed ſhall. be properly veſted in the faid 


e truſtees, they ſhall be bound and obliged, as, 


by their acceptation hereof, they bind and 


e oblige them habily to convey and make orer 


<* the lands to be purchaſed by them, td and in 

—, whom failing, the other 
< heirs male, general, and of tailzie, called af. 
ce ter them, in their order, to the ſucceſſion of 


e favour of — 


< my ſaid eſtate of ——, by a. diſpoſition 


_ © and tailzie ſigned and executed by me, of date 

; and which conveyance ſo to be 

5 15 3 by the ſaid truſtees ſhall be in the ſame 

c terms, and with and under the ſeveral pro- 

& viſions, conditions, reſtrictions, © limitations, 
« clauſes irritant and reſolutive, declarations, 


6. 


and reſervations contained in the ſaid diſpo- 
„ ſition and tailzie already executed by me, 
with the additgns herein after ingroſſed, or 

ein ſuch other terms as ſhall be appointed by 


me, by a writing under my hand, at any time 


& in my life, and even on death-bed ; and the 


< heirs of entail to whom ſuch lands ſo to be pur- 


< chaſed ſhall be conyeyed, ſhall have a right to 
< the rents, mails, farms, profits, and duties 
ec thereof from the ſame term at which the right 


< of the ſaid truſtees to the rents ſhall commence: 


6 And 


Gul 


|» Of -Dipoftions in Tru. 
«And whereas bythe faid diſpoſſtion and tall- 


zie, &c. - Here ſome clauſes in the entail; gi- 
ving certain powers to the heirs, are recited ;\and 
the variations thereof intended in the new fettle- 
ment by the truſtees; are provided ſor: And un- 
« til ſuch purchaſe or purchaſes ean be procured 
« and made as aforeſaid, the intereſt of the faid 
money which ſhall be due at my death, ang 


hat ſhall become due at the expiration of 


« one year thereafter, - when uplifted, after de- 
* ducting the expence of executing this truft 
« 25 ſoon as conveniently may be, ſhall be lent 


cout for ſuch intereſt, and upon ſuch good ſe- 


< curity, perſonal or real, as can be got at the 
* time; and if, at any time before a proper 


% purchaſe of lands can be had, it ſhall be found 


« neceflary to uplift all or any part of the prin- 
'* cipal ſums hereby conveyed, or to be lent out 

Las aforeſaid, then, and in that caſe, my ſaid 
 * truſtees, immediately, or as ſoon as a proper 


* hand can be- got for the maney, ſhall re- 
* employ, and lend out the ſame for ſuch in- 
« tereſt, and upon ſuch good ſecurity, real or 


_ * perſonal, as can be had at the time, for the 


„ uſes and purpoſes of the faid truſt : And it is 


hereby ſpecially provided and declared, that 


the intereſt of the ſeveral debts hereby con- 


* yeyed, which may become due between the 
* expiration of one year after my deceaſe, and 
© the time of 1 making the relpefiive purchaſes 
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« of lands by my faid truſtees, and of the com. 
* mencement of their right thereto, ſhall” be 
* employed and paid, from time to 1 when 
_ © received, in manner following,“ viz. (here 
the application of the intereſt ĩs to be ſpecified): 
And when all or any part of the principal | 
© ſums hereby conveyed ſhall be employet in 


© the purchaſe of lands, as before directed, 


te then, and in that caſe, the faid perſons, ing 


* their reſpeQive heirs as aforeſaid, "inſtead of 
. © their ſhares of the intereſt of the money ſa 


© employed, ſhall be entitled to receive propor- 


e tional annuities, correſponding to their ſhares 
ce of the intereſt of the money ſo employed, on 

lands, at the rate only of three and one half 
* for the hundred; to be paid by the laid 
4 truſtees out of the firſt and readieſt of 
„the rents of the lands to be purchaſed by 


| © them, while they remain in poſſeſſion of the 


ec lands; and, after conveying the lands to 


“ my heirs of entail in manner before men- 
% tioned, then to be paid by my ſaid heir of 


_ © entail in poſſeſſion of the lands purchaſed by 


cc my ſaid truſtees for the time being, out of the 


« firſt and readieſt of the rents of the lands to 


de conveyed by my faid truſtees as aforeſaid ; 


< and to the end that the ſaid payments may be 


e made effectual, my ſaid truſtees are hereby 
* empowered to burden their diſpoſition to the 
& * heirs of entail with the payment of the fad 


128 * annuities, | 


= 
3 


18 


A annuities, but ſo only as to affect the rents of 
e the lands, and in noways to affect. or burden 
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« the fee or property thereof; declaring always, 


438 it is hereby ſpecially provided and decla- 
« red, that the payment of the ſaid intereſt or 
e annuities. reſpectively ſhall only enure for the 
4 pace of ten years from and after the expira- 
s tion of one full year after my deceaſe; and 
e that, after the expiration of ten years, the in- 
e tereſt of ſuch part of the ſaid money as ſhall 
got then be inveſted in land, ſhall be paid to 


« the heir of entail in poſſeſſion of the lands 


« purchaſed by my faid truſtees for the time, 


« ard the annuity or annuities appointed to be 


paid out of the rents of the lands that ſhall 
have then been purchaſed, ſhall, from that 
time, ceaſe and determine: And, in caſe of 

the failure of all the ſaid perſons, to whom the 


« ſaid intereſt is made payable, and of all the 


* heirs of their reſpective bodies, within the 


* ſaid term of ten years aforeſaid, then, and in 


_ © that cale, the intereſt of the money, while not 
employed in the purchaſe of land, ſhall be paid 


* to the heir for the time being, who ſhould be 
* entitled to ſuch lands when purchaſed by the 


_ © ſaid truſtees, and the annuities which may be 


due and payable out of the rents of the lands 
which ſhall have been purchaſed before that 
(time ſhall ceaſe and become extinct. And it 
1 n further ſpecially provided and de- 
* clared, , 
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* clared, chat in caſe my ſaid truffeed ſhall un 
_ © reaſonably delay executing this truſt, it ſhalt 
* be competent to any of the heirs of entail cal. 


led to the ſucceſſion of my faid eſtate, either 


immediate or mote remote, to bring an action 


. before the Court of Seſſion againſt my fad 


* truſtees, for compelling them to lay out the 
4 faid monies for the purchaſe of land, and to 


© implement the other purpoſes of this truſt, and 
& alſo to account for their intromiſſions under 


< the conditions aforeſaid ; but declaring ne. 
« yertheleſs, that the debtors in the foreſaid 
* ſums ſhall have no concern with the applica. 


4 tion of the ſaid money, the receipts and diſ. 
charges of a quorum of ſuch of my ſaid truſ. 


© tees as ſhall be in the right of the ſaid debts 


sat the time, being hereby declared to be a 


“ ſufficient exoneration to the debtors and theit 
lands. And moreover, it is hereby ſpecially 
„ provided and declared, that in cafe, at any 
ic time, the number of the ſaid truſtees ſhall be 
“reduced, by death or non-acceptance, to the 


„„ number of three, two, or one, then, and in 


e that caſe, ſuch three, two, or one, ſurviving 
acting truſtees, or truſtee, are hereby em- 


© powered to aſſume, name, and appoint, one, 


«© two, or more truſtees, to act with them; 


e which truſtees ſo appointed by them ſhall have 


the fame powers, and be ſubjected to the ſame 


3 conditions and proviſions to which the faid 


— truſtees 


bom 
8 
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« truſtees herein named are ſubjected: And the 


« ſaid ſurviving truſtees herein named are here- 
by authoriſed to grant diſpoſitions, or to take 
« other neceſſary ſteps for veſting the ſubjects 

e hereby conveyed, in them and the other perſons 


« to be aſſumed, with and under the ſeveral clauſes 
« and conditions herein contained; but with 


« proviſion nevertheleſs, that, in caſe of neglect, 


« to name or appoint ſuch new truſtees, in the 
« event aforeſaid, nothing herein contained ſhail 


pe ſo conſtrued as to impair or hurt the pow- 
© ers hereby committed to the truſtees herein 
« named, who ſhall accept of this truſt, and ſur- 
s yiyor of them. And, laſtly, I e reſerve 


« not only my own liferent of the debts and 


A ſubjects hereby conveyed, but alſo full power 


« and liberty to myſelf alone, without the con- 


4 ſent of my ſaid truſtees, at any time in my 
life, or even at the point of death, to revoke, 
alter, innovate, or change, theſe preſents, in 


% whole or in part, or even to cancel the ſame, 
at my pleaſure; declaring always, that this 


4 feed ſhall be effectual, in ſo far as not altered 


dy me, albeit not delivered in my life-time, 
« with the not delivery whereof I hereby diſ- 


6 "Pw for ever.” 
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Of Grants by the King. 


RANTS by the King require a Warrant 


either ſuperſcribed by his Majeſty, or 


by his name, ſtamped by a Caſhet, and ſub- 


ſcribed by the proper officers ; ſuch as the Se- 
cretaries of State, Commiſſioners of "Treaſury, 


or Barons of the Exchequer in Scotland, who 
all ſubſcribe the ſeveral warrants, which fall un- 
der their reſpective departments. Theſe war- 
rants are called ſignatures, and ſuch of them a 
ps the Exchequer, and any of the ſeals of 
1 
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Scotland, ought to be formed and ſigned on the 
back by a clerk to the ſignet“, who is anſwer- 
able for the formality of ſuch writ. 
Thoſe ſignatures and warrants are ineffectul! 
: until they are compleated, by paſſing under the 
neceſſary feals, according to the accuſtomed 
forms. The form of theſe ſeveral ſignatures 
being explained in St Martin's Stiles, and Bal- 
four's Practics, volume II. we ſhall only ſubjoin 
a few particulars, as a farther explanation of 
what may be neceſſary to be known by a clerk. 
to the ſignet, who is to form any of theſe wri- 
„„ 
To prevent the King from being induced by 
ſurpriſe to grant either improper or double war- 
rants, by a ſtatute of Charles II. f a ſhort 
dacquet, ſpecifying the import of the grant, is 
ordained to be ſubjoined to the ſignature before 
preſenting it to the King; and the docquet is 
ordered to be recorded, and ſent to the Secre- 
tary of State. This form is ſtill in obſervance 
in all warrants preſented by the Secretary; but 
it is not in uſe in warrants preſented by the 
Commiſſioners of the Treaſury, who make uſe 
of the form accuſtomed in Fngland. 
In the beginning of every rcign, there is a 
_ commiſſion granted by the King, under the 


Privy 


James VI. 1585, c. 13. & 20. 
t Charles II. 1661, c. 66. 
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{ſcribed by the King. By this commiſſion, the 
Barons are alſo empowered to diſcharge non. 


entry duties, to give a grant of vacant ſtipends 
for pious uſes, and to fill up burſaries to tho. 


lars. 


Signatures paſſed by the Barons, in conſe · 
quence of this commiſſion, are marked on the 
top by the King's name, ſtamped with an in- 
ſtrument. This is called the King's Caſhet, 
and is kept by an officer under the Lord Chief 


Baron of Exchequer. 


The ſignatures which require the King's © own 


manual ſuperſcription are: 


1. Signatures of charters of lands, which c- 


tain a clauſe of de novadamus, or change of hold- 
Ing, or original grants of lands. ' 


2. Gifts of recognition, ward, non-entry, fo 


and other duties. 
3. Remiſſions for crimes. 
4. Commiſſions to hold offices. 
5 Preſentations to miniſters for churches. 


11 


SH Privy Seal, to the Barons of Exchequer in Seve. 
land, empowering them to receive reſignations, 
and to grant new charters, either of refignation 
or confirmation; alſo tacks of teinds for nine. 
teen years, gifts of ſingle and liferent eſcheat, 
baſtardy, tutory, and of wultimus haeres, when 
| ſuch gifts are only to carry ſums of money and 
moveable eſtate, but not to give a right to lands; 
in which laſt caſe, the ſignature muſt be ſuper. 


Thoſe : 


ſe 
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on hand muſt previouſly be reviſed and figned 


365 
Thoſe ſeveral ſignatures which paſs the King's 


gularly be lodged with, and preſented to the 
Barons, by the preſenter of ſignatures : But this 
form is frequently omitted, by which means 
parties, who may be intereſted, have no oppor- 

tunity of being informed of them, until they 
= ſuperſcribed by the King, and returned to 


Exchequer. 


I)he ſeals uſed in Scotland for * Majeſty's 8 
grants are: 


1. The Signet. 

2. The Privy Seal. 

3. The Seal appointed by the treaty of 
Union, in place of the great Seal formerly in ü 


i uſe, commonly called the Union Seal. 


4+ The quarter ſeal, or — of the great 5 
ſeal. 85 
Heritable grants of lands, teinds, fiſhings, or 
ſuch like heritages, paſs under the firſt three of 


_ theſe ſeals; and before the ſtatute of Charles 
II. in 1672, precepts of ſeifine for theſe ſeveral 
5 ſubjects, paſſed under the quarter ſeal; but they 2 
are now by ſtatute ordained to be ingrofſed is 

. the charter i. . | 


8 


* Charles II. 1672, c. 7. 
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Exceptions from the above rule. 


Clharters of kirk lands, of L.. 30 Stote af. 
luation, paſs under the great ſeal per ſaltum, 


gratis *, without paying = — or 

any cider 1 

By the faid ſtatute, kirk lands above I. Io 
Scots of valuation and upwards, were ordained 

| to paſs all the ſeals; but if they did not exceed 


L. 1000f valuation, they were only hable tothe 


payment of L. 10 Scots “ for fees in the Ex- 
* chequer, dues at the Signet and Seals; drink. 


© money, or any other duty and fee whatſo- 


© ever.” If the lands are above L. 100 valua- 
tion, and do not exceed L. 200, they are, 


by the faid ſtatute, liable to the payment of 


L. 15 Scots in full of all the ſaid fees. 


By a ſubſequent ſtatute , charters of kirk 
lands, of L. 100 Scots of valuation, are allowed 


to paſs under the great ſeal, per ſaltum gratis, 


without payment of compoſition, or other dues, 
as thoſe of L. 10 valuation. The fee of. L. 15 
Scots, appointed by the ſtatute in 1690, is not 
altered by this laſt ſtatute ; but there being no 
direction for proportioning it amongſt the ſeve- 
ral offices, each office takes the full fee of L. 15. 


Commiſſions to repreſent the King in the 
General Aſſembly of the Church of Scotland, 


alſo commuthons to the Lords of Tuſticiary, Ba 


2 


"ſp William and Mary, 1690, c. 32 
0 William, 1650. c. 11. 


RH. 


cery. 
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tons of the Court of Exchequer, Keepers of the 


Great and Privy Seals and Signet, commiſſions 
to his Majeſty's Advocate, Director of the 
Chancery, Erincipal Clerks of Seffion and Juſti- 


ciary, Commiſhoners of the Boards of Cuſtom 
and Exciſe, with many other commiſſions for 


| holding offices, and remiſſions for crimes, do all 
| pals under the great ſeal per ſaltum. 


The commiſſions to the Lords of Seffion a are 


only in the form of a letter from the King, ad- 
dreſſed to the Prefident, and other Judges of 
the Court. 


The commiſſion to » the Governours of Fdin- 
burgh and Stirling Caſtles, uſed ta paſs under 


the great ſeal: But, ſome years ſince, General 
| Bland neglected to get the ſeal to his commif- 
| ſion, as Governour of the Caſtle of Edinburgh, 


under the idea that it was only a military com- 
miſſion ; and his example has been erroneouſly | 

followed fince ; as the Governour's emolument 
conſiſts partly of feu- duties, and rents of lands 


| payable to the Caſtle, payment of theſe may 


be refuſed, if the Governour has no commiſfion : 


under the great ſeal. 


The writs which uy under the quarter ſeal 
only, are, 
1. Commiſſions to the macers for 3 

2. Precepts on retours iſſued from the Chan- 


3+ Gifts of tutory of all kinds. 25 
= I» , 


4 Preſentations by the 
| fiors to enter tis donatories : as 


1. Gifts of ſingle and liferent elcheat. 
2. Gifts of baſtardy, or uin. 


under all the ſeals as other grants of lands. 


duties. 5 
— Preſentations to miniſters. 

5. Tacks of teinds, _ | 
The uſual compoſitions in 13 88 "He en · 


7 fore mentioned are, 
x. For an heir, ten merks Scots. 


lued rent of the lands. 


valued rent of the lands, or one per cent. of the 
accumulate ſum in the adjudication, in caſe the 


Scots; and one-half per cent. for each L. 100 
above that ſum, in the option of the adjudger. 


cation. 

* liferent right of lands, ten mk but 

for a liferent annuity payable out of lands, the 

Exchequer exacts the ſame compoſition as tor 
lands, which appears to be wrong. 


King to Sj jel 
Deans eps cud. : 


f baeres, when 


reſtricted to moveable —_— but when they 
contain a right to 8 fach gifts muſt pas 


3. Gifts of ward, 3 2 and other ; 


tries, under the exception. of kirk — as be. 


2. For a purchaſer, one-f1xth =Y of the va- 


3. For an adjudger for debt, one-ſixth of the 
accumulate ſum does not exceed L. 10,000 


4. An annualrent, the ſame with an adjudi E 


6. A 
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6. A tack of teinds: Thee years toe id 


(after deducting miniſter's ſtipends, cott- houſes, 


and tack-duty), conform to the Exchequer fent- 
roll, which laſt is continued as the tack-duty, 
and never heightened or diminiſhed. If teinds 
have been valued, the valuation is the rule for 
ſtriking this compoſition. The commiſſion to 
the Barons, which empowers tnem to grant 
theſe tacks, limits their duration to nineteen 
years. 
Tacks of * are always burdened with 
future augmentations of ſtipends; and there- 
fore no deduction from the tack- duty is given 
on that account; and, upon a renewal of the 
tack, the ſame tack-duty is always continued. 
In the beginning of this chapter, reference 
vas made to St Martine's Stiles, and other au- 


thors, where the forms of ſignatures and Crown 


charters are fully ſet down : We ſhall here give 
the form obſerved in paſſing the ſignatures in 
Exchequer, and in paffing precepts and charters 
through the ſeals. _ 
1. Signatures which paſs the Exchequer here, 
muſt be ſigned on the back by a clerk to the 
ſignet. 
2. The ſignature ſhould be enrolled on or 
before the ſecond day from the lng down of 
the Exchequer term. 
z. When the Barons have appointed a day 
or reviſing ſignatures, the clerk ” the ſignet, 
7} previous 


370 nf. nf Real Right 5 | 


previous to the day. appointed fot: i vil 
lodges his ſignature with the preſenter of ſigna- 
| tures ; and the writings to be made uſe cf at 
reviſing ought-then regularly alſo to be given 

in: But, inſtead of this, the clerk to the ſignet 
makes a brief of theſe writings, and attends the 

Baron who is to reviſe the fignature with the 
| brief and writings, in order to point out the ſe. 

m_ clauſes required to be compared. | 


„ The chief purpoſe. of the revifal by the 
1 is to prevent the Crown's being pre- 


| judged, either by an addition of ſomething not 


contained in the former grant, or by a diminu- 


tion of the duties formerly payable. In order 
do aſcertain this, the Baron compares the lands 
and others granted, alſo the reddendo, with a 
former charter or retour. It is not neceſſary 
that the preſent grantee ſhould inſtru& a regu- 
lar title to fuch charter or retour, becauſe fig- 


natures are paſſed periculo petentium; and the 
clerk to the ſignet who offers the ſignature, 1s 


| holden to be anſwerable both for the form and 


right connection of the title: At the fame time, 
it is neceſſary to produce the procuratory upon 


which reſignation is to be made; and, if it is 
not in favour of the grantee in the ſignature, 


his titles to the n thould en. 
8 


5+ The ſignature * revidad and Gonodby 


: one of the Barons, the compoſition to be paid 


"by 


Ray 


by the vaſſal i is LALLY by the "LING — 


ber, and the compoſition is paid to him; and 


he pays it to the general receiver, and takes a 

receipt for is on the foot of the Lignature. 3 
6. If the ſignature is to be paſſed on reſigna · 
tion, a ſhedule of the reſignation muſt be made 


out hy the clerk to the ſignet, and given to one 
ol the macers of | Exchequer, who makes a re- 


gular reſignation in the hands of the Lord chief 5 
Baron in open Court. 
7. Theſe reſignations are made « on the aſt toy 


ol the Exchequer term, when the clerk to the 


fignet, or a notary for him, ſhould attend, to 


_ witneſs the reſignation; and, upon this, an in- 


firument of reſignation is afterwards made out, 


and ſigned by a. nofary public. After reſigna · | 


tion is made, the ſignature is paſſed, and ſigned 
by all the Barons preſent, on the laſt day of the 
term; and thereafter, if not ſuperſcribed by the 


King's own hand, his I 8 ſuperſcrip ion 


g. The ebe mult next be regiſtered 1 
Exchequer; previous to which, a copy of it 
mult he made, to be left at the regiſter. 


9. Upon the ſignature, a Latin ns 


which is directed 10 Lord Privy Seal, is made 
out, and ſigned by the clerk to the ſignet; which 


precept paſſes under the King's ſignet, and the 
_— - remains there as the warrant of the 


| 10 „es 


: $75 -M — of Reat ite, Bl. it 


| f 10. Upon this precept, another precept is il. 
ſued under the Privy Seal, directed to the = 


er of the Great Seal; and the firſt precept 
mains with the LY of the Privy Seal, 48 tk 


: warrant, and is recorded in the regiſter of the 


i Privy ſeal. 


. Upon this laſt precept, 2 charter i is made 


out *, to which the Great Seal was anti. 
ently l before recording it in Chan- 
cery; but ſince the ſtatute of Charles II. 
charters are recorded in Chancery before the 
Great Seal is appended. This laſt regulation 


as occaſioned a doubt, whether an extract of 


a charter from the Chancery is probative, be- 
cauſe it does not bear the ſealing. But this 


doubt is removed when infeftment has been 


taken on the charter; becauſe, in reciting the 


precept of the charter in the inſtrument of ſei· 


ſine, the ſealing of the charter is particularly 
mentioned. The charter is written in Chan- 


cery on parchment, and * by me Director, 


or his Deputy. 

12. Signatures, relative to lands, or r tithes 
in Scotland, which paſs the King's own hand, 
muſt be previouſly reviſed, and figned by one 
of the Barons of Exchequer, as has been al- 


red 


+ Cha. II. 1672, c. 7. 
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ready noticed: After which they are ſuper - 
ſcribed by the King, and paſſed in Exchequer 
2s other ſignatures, and the manner of paſſing 
r . 


* * 
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of Charters of Lands holden of 


SG - * 
the Prince.” al +30 OM 
. | 


ſon of the King in 1477. Mr Chalmers, from 


| whoſe manuſcript this is taken, affirms *, © that, 
even after this time, the King was in uſe to 
grant charters, either in his own name, or as. 
<- adminiſtrator to the Prince, until the reign of 

- 6 James VI. when Charles, his ſon, then Prince 

<* of Wales, became of age: That, at that time, 
* a plan was laid down by the King and Prince, 
for managing the revenues of the principas, 


e lity : That the Prince, with conſent of his fa- 
ether, then gave a commiſſion for entering vaſ· 


(fals, and managing his revenue, to the treaſu- 


<-rer and other officers of his father, who bad 
<« the like commiſſion for the King's charters ; 5 

and that this commiſſion proceeded on the 

58 Lan recital, 


.* MS. Lib. of Clerks to the Signet. 


- HE principality and ſtewartry of Scotland 
was granted by James III. and erected 
into a principality, as an appenage to the eldeſt 
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« recital, that it might create confuſion to have 


« different officers : That the Prince, for the 


« firſt time, then got a ſeal of his own : That, 
in the time of Frederick, laſt Prince of Wales, : 
« this pia :Nice was 4 little varied, dy appoint- 
« ment of a different Secretary, and writer for 

e the Prince, and Commiſſioners for ſuperin- 
_ « tending his affairs; but that the charters of 
prince Frederick, paſſed in the Prince's own 


name, with conſent of the Barons of Exche- 


« quer, who were appointed his commiſfioners 


«for that purpoſe, f in the fame manner as the 


* charters of Prince Charles had been.“ 
Laurence Craigie, who was appointed writer 
to Frederick, laſt Prince of Wales, in or about : 


1749, or 1750, in conſequence of his appoint- 


ment, claimed an excluſive privilege of paſſing 
the Prince's charter: But in this he did not 
| ſucceed ; for, having met with oppoſition from 
the ſociety of clerks to the ſignet, he gave up his 
pretenſions; and ſoon thereafter the Prince of 


Wales died. 
From the ſaid manuſeript, in the as 6 of 


| clerks to the ſigner, intituled, Collections 


* concerning the Principality of Scotland,” it 


appears, that two ſeveral petitions againſt | 3 
aid claim of monopoly of the Prince's writer, 


were drawn and intended to be preſented to 


Frederick Prince of Wales. In one of thoſe 


petitions, which is in the name of the vaſſals of 


the 
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the Prince, the uſage, with reſpe& to the p 
_ charters of lands holden of the Prince, i is hiſto. 
ically recited ; particularly certain regulations 
| concerning the nomination of the Prince's off. 
cers, and keepers of his fignet and ſeals, made 
in 1619, and ſent down to, "and recorded in 
the Privy Council of Scotland. In this petition - 
it is alſo affirmed, © that the Prince's ſignet and 
_ © ſeal were kept by the ſame perſons, who 
| © vere keepers of the ſignet, and great ſeal of 
< the King.” | 
I he other of the ſaid petitions, which is in 
the name of ſociety of clerks to the ſignet, pro- 
cieeds on the recital of ſeveral acts of parliament, 
authoriſing the clerks of the fignet to fign all 
ſignatures. The prince's death prevented the 
. preſenting theſe petitions. 
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Mr Chalmers, in his treatiſe, affirms, that the 


Prince of Wales, by birth, inherits the right and 
titles of Prince and Stewart of Scotland, and 


alſo that of Duke of Cornwal. This ſeems to 


de contradicted by Hollingſhed “, ſo far as relates 
to the Prince of Scotland; he writes, Alex- 
ander, ſon of William King of Scotland, was 


„born in 1299, and was created Prince of 


Scotland about three years thereafter.” If 
Hollingſhed were founded in his aſſertion, that 


the Prince 8 right to the e principality is not 


founded 


| * Raphael Hollingſhee's Hit. of Scotland, printed 
* | | 
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founded, on inheritance, but creation, this in 
part would, ,ACCQUAE for. the King's ranting 
=_ of Prince's lands, during the Prince 's - 
minority, without concurrence of the Prince, 
even after the expiration - of the years of the 
Prince 8 pupillarity; 3 becauſe the King being 
| in the courſe of granting ſuch charters, hefore 
the creation of the Prince, the practice might 
haye been continued per incuriam. But the con- 
trary appears to have. been the practice; and 
what Hollingſhed affirms cannot be relied on, as 
de quotes no authority for what he there af. 285 
firms ; and in a matter of ſo great antiquity, 
his aſſertion muſt be very Vague, unleſs other- 
| viſe ſupported. . 


Ne. The Prince-s Wer d was „ kept 
dy the Secretary of State “, and his great 
| ſeal by the keeper of the King's great 
ſeal; but now his ſignet is kept by an of- 
ſicer in Exchequer, and His great ſeal by 
dhe Lord Chief Baron. His Highneſs 
bas: no Privy Seal. TY wh N 


The At of the eines of 8 being 

deviſe to the eldeſt ſon of the King, and the 
preſent King, when Prince of Wales, not co- 
ming un der that deſcription, upon the death 
of Frederick, late Prince of Wales, his father; it 
55 one > AW became 


MS. Collections, formerly quoted, 7 W 


| became matter of doubt whether the principa. 
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lity ſhould deſcend to the King's grandſon, the 


preſent King, or revert to the King, his grand. 
father. To obviate this queſtion, an act of 
_ parliament was paſſed to enable the late King *, 

until his grandſon ſhould attain the age of 

_ twenty-one years, to enter the vaſſals holden 
of the Prince, faving both to King and Prince 
their ſeveral pretenſions to the rights of the 
rents and caſualties ; which n remains 


yet undetermined. 
It having alſo been 2 whether or not 


the lands holden of the Prince came under the 


ſtatute of George II. + aboliſhing ward-holdings. 


The late King, by a Privy Seal warrant in Ja- 
nuary 1753, ſignified his pleaſure that all lands 
Which were formerly holden ward of the Prince 

: ithould in future be holden blench. This was 


done in conſequence of the powers given to the 


King by the before-mentioned ſtatute of the 


25th of his reign; and in ſo far as new charters 


were granted by the King, during the ſudfiſt- 
_ ence of that ſtatute, bearing a change of ws 


holding, there can be no doubt. 


The Barons of Exchequer © 51 
been uniformly named by the Princes of Wales, 
as their commiſſioners for paſſing charters; and, 


E 25th George II. c. 20. 
+ 2oth Geo. II. c. 50. 


FED RO S 


Ch. II. | Of Charters by the Prince. 379 


on toth December 1749, a ſpecial commiſſion 
was granted to them by Frederick Prince of 


Wales, authorifing them to change the ward- 


holdings into blench ; but the Prince's death, 


in ſpring 1751, put an end to this commiſſion. 


Since the preſent Prince of Wales has become 
of age, the like commiſſion has been granted to 


dim by the Barons of Exchequer *. 


Since the erection of the principality | in the 


time of James III. the only princes of Scotland 


who have attained the age af majority, are 


| Charles 1. George II. the late Frederick, and 5 
the preſent Prince of Wales; there are there - 
fore few precedents with reſpect to the manage - 


ment of the — under a * in his 5 


own right. 


"The Prince has never had a Ee e 


cery ; all his charters have been conſtantly re- 


corded in the King's Chancery, and all his pre- 


cepts for infeftments * retours have been 
iſſued from thence. 


It may be doubted, whether the Prince, aft. 


ing as ſuch, can grant a clauſe of union for in- 
feftment: I ſhould think he cannot; indeed, 
where the lands of the principality have been 
once united by the King's charters, ſuch char- 


ters ſhould ſeem to be a proper warrant for con- 
tinuing the union clauſe, upon a recital of the 
former 


* 16h july 1784. 
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former charter: But, if che lands are only a part 


of the former union, they are of courſe a. 
joined, and a new diſpenfation and union in that 


caſe is neceſſary; and conſequently the clauſe 
olf union in the Prince's charter, with reſpect to 


the part disjoined, cannot be effectual. This 
queſtion may probably be litigated in ſome fu- 


ture queſtion, relative to a vote in an election 
of a member of parliament. At preſent, clauſes 
of union are commonly uſed in the Prince's 
| charters; and it is „ that the a will 
ſupport them. 
Lord Kaimes ſcems to think i it far from beds 
a clear point, that the King alone, can make an 
union . His Lordſhip inclines to be of opi- 
nion, that ſubject- ſuperiors may alſo create an 


union of their lands, and quotes Craig in ſup- 
port of his doctrine. His Lordſhip's opinion is 


partly founded on this, that the crown has no 


ſuch power jure coronae; and that therefore the 
right of making an union muſt originate from 


a right inherent in the right of ſuperiority : But 


in this his Lordſhip ſeems to have been miſta- 


ken; for it is clear, that the crown has a power 
of creating an union, with reſpect to perſons, 
by torming corporations; and there ſeems to 


be no reaſon why he may not alſo unite lands, 


for the papers * infeftment. Ihe an- 
. 3 „ 


— Lord Kaimes's Abridgement of the Statutes; 
hiſt. note, No. 5 7 


ny © 0 oft =. 


— — 4 OO 2 — — 2 kd 


8 


— 


ch. I. Of Charters by the Prince. 381 
tient baronies were all created by the King, 


which implies an union; and though the pow- 


ers of the Barons were abridged by a late ſta- 
| tute, yet the King's power of erection “ is not 
thereby taken away to a certain extent. This ” 
power was never veſted in a ſubject. 
SGeiſines on charters of the King and Prince, Fo 
are in the ſame form with inſtruments of ſeifine | 
taken on other charters. 
It may be proper to obſerve 3 that . | 
King and Prince's charters and ſeiſines are all 
written in Latin; and indeed every writ jiſſued 
from his Majeſty's Chancery is written in that 
language. The act of the 4th of the late King, 
ordering law proceedings to be written in En- 
gliſn, and in the common hand and character, 
only extends to proceedings and charters in 
England, and the Court of Exchequer in Scot- 
land. The writings in the Chancery of Scot- 
land remain as before, both with reſpect to the 
language and form of the hand- writing f. 


Stamped vellum is not required for the char- 


ters and ſeiſines of lands holden either of the 
King or Prince; though ſome perſons lately. 
have maintained, that the charter and ſeiſines 


of the Prince's lands ſhould be written on ſtamp- 


ed vellum. This opinion is founded on a ſup- 
5 Jones 


„ 2oth George IL. c. 43. 
+ 4th George II. c. 26. 


. CES 
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poſition, that the Prince is a ſubject, which has 


never hitherto been aſcertained. If indeed tha 


point were eſtabliſhed, there i is no doubt but the 
_ Prince's charters would fall under the ſtatute 


of Queen Anne *, which direQs the charters, | 
&c. of lands, granted by ſubject- ſuperiors, to 


be written on ſtamped parchment. But this 


ſtatute has never been underſtood to compre. 
hend the Prince's charters; and the conſtant 
practice hitherto has been to write ſuch cl. 


ters, &c. on parchment without ſtamp. 


The uſage of the King's granting charters of 


the principality lands, as adminiſtrator to his 
fon, &c. during the Prince's minority, differs 
from that of a ſubject in this, that after the 
years of pupillarity of a ſubject are expired, 


_ charters of the minor muſt be ſigned by him, 


with conſent of his curators ; whereas, in the 


caſe of the Prince, his charters are granted by 
the King alone, as adminiſtrator to the Prince 
during his minority. Whether the King 1s 


accountable to the Prince for his adminiſtra- 


tion or not, is not clear. It was ſaid, that the 


commiſſion granted by the late Frederick, 
Prince of Wales, was intended for an in- 


quiry into that matter; but his death prevent. 


ed it. 


The 


» 10th Anne, c. 19. 
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| The fees of the Prince's charters in Exche- 
quer, and for paſſing the ſeals, are now ſettled 
by the preſent officers of the Prince to be two- 
thirds of thoſe of the King's charters. The 
compoſition is the ſame as in the King's char. 


ters. 
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Of Wadſets. | 


A WAD, or wal, dente, a hs, ; from 
this the word wadſet is derived. Skeen 
is of opinion *, that when wadſets of lands were 
firſt padded in Scotland, the clauſe of rever- 
ſion was inſerted in the wadſet ; andy as a proof 
of this, he gives a copy of a charter of wadſet, 
with a clauſe of reverſion in it, as early as 23d 
Auguſt 1419; afterwards, about 1469 f, a new 


| * Skeen de verb. Ggnificatione, v. rererſon. 
+ Janes III. 1469, c. 27. 
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form was introduced ; and wadſers were grant 
ed in the following manner. 
A full heritable right and Aifpoſition to the 
lands was given by the owner to the wadſetter, 
without any condition annexed ; and, in con- 
ſideration thereof, the receiver of the wadſet, in 
_ a ſeparate deed, granted a letter of reverſion to 


the original owner, obliging himſelf to recon- 


vey the lands to him, upon his returning the 
price paid for them. The grant of the lands 
being thus abſolute, the money given for it was 
_ underſtood to be a pledge to the owner for re- 
ſtoring the lands; hence, contrary to our pre- 
ſent ideas, viz. that the lands were given as a 
pledge tor the money, the perſon who received 


the wadſet was denominated the wadſetter; be- = 


cauſe he pledged his money; and the perſon 
who granted the wadſet was denominated the 
reverſer, becauſe he was bound to return the 
money when the lands ſhould be redeemed. 
It is remarkable, that, by the ſtatute 2469, 
the ſeparate letter of reverſion, though a latent 
deed, is made a real fecurity on the lands; and 
the ſtatute does not enjoin the regiſtration of 
_ the reverſion, but only permits it, to prevent 
loſing of the deed of reverſion. 
| The word mortgage, now uſed in England, 
is a word antiently uſed in the law of Scotland. 
T * coop a dead pledge of money for land, 
| 1 not 
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not to bear intereſt ; fuch as in the caſe of 7 
proper wadſet. 


Wadlets are either proper or Inqreper #1 


wadſet is deemed proper, when the lender takes 
a right to the lands. with all its burdens, and 


| _ riſk of rents, during the not redemption, in lieu 


of his intereſt ; iubject to redemption upon pay- 
ment of the Pi ſum only. 


When, by ſtature -, it became neceſſary t to 
regiſter letters of reverſion, ſuch wadſets were 
executed in the form of a contract; © where. 

e by, of the one part, the reverſer, 1 confide. 
6 ration of the ſum advanced, diſpones the lands 


« to the wadſetter, with procuratory and pre- 


*« cept, and binds himſelf to pay the principal 
« ſum at a term ſpecified, if the creditor ſhould 
e require it, upon premonition of forty days; 


and, of the other part, the wadſetter declares 
< that the lands ſhall be Wr upon pay- 


** ment of the principal ſum;“ and the manner 


of redemption is therein ingroſſed. 

| While a wadſet continued a perſonal right in 
the wadſetter, i it, of courſe, was ſubject to all the 
deeds of the reverſer, and the letter of rever- 


ſion, for that reaſon, behoved to be effec- 


tual without regiſtration. But as ſoon as the 
wadſetter was infeft, it became neceſſary that 
the perſonal deed of reverſion ſhould be made 

public: 


® James VI. 1617, c. 16. 
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public : It is therefore provided by the ſtatute 
1617, that the reverſion ſhall be regiſtered with- 
in ſixty days of the date of the wadſetter's ſei- 
fine. This act does not comprehend lands or 
houſes holden by burgage tenure; but, by a 
| ſubſequent ſtatute , the fame regulation was 
made with reſpect to Any 
A wadſet being an abſolute diſpoſition, | re- 
deemable in terms of the letter of reverſion, in 
order to ſave a new infeftment, it was uſual, 
upon a farther advance of money by the credi- 
tor, to make a new letter of reverſion, which 
was called an eik to the reverſion. This eik 
| muſt alſo be regiſtered, in terms of the act 
1617. 5 
D pon the ſame PR, a diſcharge « of the 
reverſion has the effect to convert the wadſet to | 
an irredeemable right ; but this diſcharge muſt 
alſo be regiſtered in the regiſter of ſeiſines, in 
terms of the act 1617. 
Proper wadſetters may be obliged to accept 
of ſecurity for their interelt t, and to quit their 
poſſeſſion of the wadſet lands 3 or otherwiſe 
to account for their intromiſſions, as in the caſe 
of an improper wadlet. 
Ihe act of parliament, quoted in the laſt pa- 
ragraph, bears date ſoon after the reſtoration. 
5 TY Ic 


Charles II. 1631, c. 11. 
+ Charles IE 166, c. 64. 
t Erſk Init, p. 32. J. 2. tis. 8. 29. 
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R was made on the ſpur of an occaſion, and tb 
chief object of it ſeems to have been a tempora- 
ry relief to landholders, who, during the long 
_ civil war, had been obliged te contract large 
debts. The proviſion in this ftatute, with re. 
ſpect to proper wadſetters, ſeems to be unjuſt; 
a a bolder of a proper wadſet, who has been at 
the trouble and expence of improving the wad- 
ſet lands, has certainly as equitable a title to 
| poſſeſs them during the not-redemption, with- 
out being accountable for the rents, as a credi. 
tor, who has obtained a ſpecial adjudication on 
the act in 1672, has to poſſeſs the lands adjudg. 
ed during the running of the legal reverſion. 
The preſent form of wadſets is more ſimple 
than that which is mentioned in the ſtatute in 
1469. The practice has now returned to che 
form which, Skeen ſays, was antiently uſed, via. 
a ſimple diſpoſition, or charter under reverſion. 
This deed alſo contains an obligation upon the 
reverſer to pay the 3 ſum upon 988 


prema sss 28 
A s from the Aer manner wal poſſeſſion 
he would naturally be led to lay out money on 
the improvement of the lands, it was reaſonable 
that he ſhould be ſecured in his poſſeſſion for 2 
time certain; it was therefore uſual for the re · 
verſer to grant him a leaſe in the contract of 
wadſet, to enure for a term of years after re- 
demption of the lands. The tack-duty was in 
general 


general only: equivalent to dy Weng af the 


money, which was confiderably. Jeſs than the 
rents, and ſometimes was eluſory, by which 


means it might be uſed as a cover to an uſuri- 


e eee or near * 


Vue. 3 
3 wadſetters to vote in elections of mem- 
ders of parliament, is a ſtrong proof of 
tion of. taxation with repreſentation in 


An improper wadlet is a right of ſecurity for 


money, whereby the reverſer is taken bound to 
pay the money advanced, with intereſt and ex- 
pences, and the wadletter is free of all riſk of 
waſte, and not payment of rents, and is only 
liable to account for what he ſhall receive. This 


deed was uſually executed as the other, in the 


way of contract, with the following variations. 
1. In the obligation for payment, inſtead of 


the priacipal ſums only, the reverſer is taken 


- bound to pay both it, and intereſt thereof and 
|  expences; and the redemption is declared to 


de open payment of theſe ſums. 


| 2 * James II. 1 < PEA 
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ous paction. guck tacks are therefore, by ſta- 
tate, declared void &, Fung 5 
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0 It not being the intention of parties, in 
| ſuch caſes, that the reverſer ſhould quit poſſeſ. 


ſion of the lands, while the intereſt is puny. 
ally paid. The contract of wadſet uſually con. 
tains a back tack of the lands by the wadſetter 


to the reverſer, for payment of a rent. equal to 


the intereſt of the money ; under condition, 
that in caſe the reverſer ſhall fail in payment of 


the tack-duty, the tack ſhall become void; and 


the wadſetter ſhall take poſſeſſion of the lands, 
without prejudice to his claim for bygone rents. 


This laſt kind of ſecurity of improper wadſet, is 


nov very little uſed, and, inſtead thereof, heri- 
table bonds, and —— in ſecurity, have | 


** 


CAP. 
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\ NTIENTLY, by the Canon law, i was 


which was called wſury ; to elude this, annual. 
rent rights, and proper wadſets, were deviſed. 


not lawful to take intereſt for money, 


After intereſt on money was allowed, improper : 


vadſets were introduced; and annualrent rights 
| being well underſtood, by the long uſage of 

them, the form of theſe was ſtill Kept, with an 
addition of an obligation for repayment of the 
principal ſum, and infeftment in ſecurity there- 

of. This introduced the cuſtom of taking he- 
ritable bonds for money nt, in the form now 
in uſe. 
An heritable bond contains the following 
clauſes, 1. An acknowledgment by the debtor 
of the borrowing and receipt of the money. 
By the civil law, it was competent to the 
debtor, in bar of his bond, to plead, that the 
money was not counted to him at the time of 
. 4 clvering 


po 


delivering the bond. This oecaſioned an ad 
ttson in all our bonds, after, 
receipt of thee money, in the following works; 
* Renouncing the exception of not numerate 
Ys c money, and all other exceptions in the con- 
< trary.” Though theſe words may not tow 
be abſolutely neceſſary, 
omit them; for, as 
practice to inſet 1 the omiffion may afford 
arguments to lawyers againſt the bond. The 
| _ clauſe as now uſed is in general terms, and is 
both effectual and ſhort. 35, © renoun iclng 
« all exceptions in the contrary.“ "0 


: _ of a perſonal bond; but with this addi. 


9 « . in the year, with a penalty for each 
e term's failure in payment of the annual. 
„ rem.” 


-- Whitſunday and Martinmas, by equal por- 
- " worn the firſt term's os mater 
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the 


dangerous to 


E E. l nermke 


2. A perſonal obligation for payment, in the 


that the annwalrent kt to be paid at Wh 


3. In further fecurity to the S of 
<« the ſeveral ſums contained in the ſaid obliga- 
tion, and without hurt or prejudice thereto, 

nan obligation by the debtor upon his own ex- 
<< pence, to infeft the creditor in an annualrent 
« of L. or fuch other annualrent, leſs or 
„ more, as ſhall by law for the time effeir and 
e correſpond to the principal ſum, yearly to be 
& uplifted and taken, at two terms in the year, 
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payment of 8 
Ns ond. Sane Lal the and 
bers herein after-mentioned, and in the. 

id lands and ;gthers foreſaid themſelves, in 
« « ſecurity, not only of the ſaid annualrents, and 
term penalties, but a alſo of the principal ſum 
* and liquidate penaley contained in the iorekd 
« perſonal obligation: And, by this claule, 
te debrgr would be obliged to infefe the cr. 
or, both 4 me and de me, in common hens ; 
Mn the expence of the debtor. 


4. A,procuratory of wens terms of 
the obligement to infeft. 


5. Clauſe of abſolute warrandice. GE 
6. Aſſignation to as much of the rents, maills, 
and d duties, AS \ vill x pay the principal, ſum, inte- 
reſt, liquidate penalty, and rermly penalties, if 


incurred ; ; and : alſo aſignation to the writs and 
EL and obligement to make the ſame 


forthcoming when required, upon the creditor's 
receipt and obligement f for redelivery, with the 


dlual warrandice, of the Mic nment. 


7. A proviſion and declaration, that, in caſe 


the creditor ſhall, at any time, enter into pol- 19 
ſefion 'of the lands, he ſhall not be Hable to do 


"P _—_—_—— * 
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diligence, or for omilſons, but ſhall onl 5 be 
liable for his own actual intromiſſions, Fre! for 
what he ſhall receive, after deducting all ex. 


a pences he ſhall have laid'out in levying and te. 
covering the rents, conform to By account 
thereof to be given by the creditor, his heirs or 
aſſignees, bond Ade; and that he wall not be 


obliged to continue bis paſſeſſion, but ſhall be 


at liberty to quit and again reſume it when he 
| ſhall think proper. 


Though it ſeems to be equitable, that a cte- 


ditor ſhould be indemnified of his expence in 


| levying the re ts; if he is obliged to take poſ- 
| ſeſſion of the lands, yet, in that cafe, the court 
| has refuſed to ſuſtain the ſalary of a factor ® ap. 
pointed by a creditor ; upon this medium, that 
a creditor, entering into poſſeflion, is to be 
viewed as a proprietor... 


8. An obligation on the debtor ay bis 1 lain 


« not to lye out unentered, but to procure 


e themfelves infeft in the lands, and to receive 
„the creditor, his heirs, &c. gratis, without any 


as compoſition or gratification whatever, and a 
« diſpoſition of Oy; duties, and Sher ca- 


« ſualties of ſuperiority.“ 


9. A proviſion * that the faid right of an- 


" nualreat, and right of property in ſecurity, 
ball 


% 


® Creditors of Kildonan, againſt Douglas, Heros, | 


5 and co., c6th June 1785. 
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« ſhall not imply a confuſion or extinction of 


rights; and that the uſing diligence by hor- 
« ning and inhibition, or arreſtment, or adju- 
« dication, upon the perſonal obligation, ſhall 


4 not hurt or prejudge the real right and in- 
feſtment, but that the ſaid ſeveral rights ſhall 


40 remain entire; and that it ſhall be lawful 3 
* the creditor to uſe all or any of them, jointly 


« or ſeverally, any thing herein contained, or 
any law or — to * Care. ROLE 
* ſtanding.” Wy 


10. Clauſe of regiſtration 


11. Precept of ſeiſine, containing the clau ſe 
of reverſion. And, laſt of all, | 


12. A teſting clauſe. | 
As the clauſe of reverſion is fimilar i in all the 


different kinds of redeemable rights, with a few 
variations, according to circumitances, we ſhall 
| here give a form of the clauſe at full length. 
Io be holden in manner foreſaid, but with _ 


« 2nd under the proviſions and declarations 


following, viz. It is hereby expreſsly pro- 
e vided and declared, that the ſaid annualrent 
and lands, &c. herein before mentioned, are, 
and ſhall be redeemable by me, and my fore- 
ſaids, from the ſaid 
either at the foreſaid term of payment, or at 


— and his foreſaids, 


any other term of thereaiter, when I 


5 + ſhall think fit, upon ce premonition always 
2 of b days . any. of the ſaid terms, 


.**to 8 


« ſaid 
4 Wa and ordinary agent in Edinburgh, or 
factor, in the courſe of uplifting the faid an- 


© to be made by me, or by my frdfalds, th 
and his above written, or to their 


e nualrent for the time being, in preſence of a 


1 notary and witneſſes as effeirs ; ; and that by 
F and his 2. 
8 „ forelaids, and their factors, Aariug power to 
receive the ſame, of the aforeſaid ſum of 
e and whole annualrents that ſhall then be 
„due thereon, with the foreſaid liquidate pe- 

„ nalty, and termly penalties, on failure in pay- 
ment of the ſaid annualrent, in ſo far as ſhall 
be incurred, at leaſt to the amount of all ſuch 
„ neceflary coſts and charges as ſhall be debur. 
* ſed, in ſecuring or recovering the ſaid ſums; 
and particularly, without prejudice to the ge- 

8 nerality aforeſaid, the expence of a factor's fa. 
_ * [ary, and other charges of levying the rents of 


% payment making to the faid - 


ce the lands, in caſe the faid — or his foreſaids, 
e ſhall be obliged to enter into the poſſeſſion there. 


_ © of, and the charges to be deburſed in expeding 
the infeftment to follow hereon, conform to 
an account under the hand of the faid — 


* and his foreſaids, or the agent for the time, 
« deburſers thereof; and the place of redemp- 


«tion to be within the old church of Edinburgh, 


< at the place where the Earl of Murray's tomb 


« js ſituated ; and, in caſe of abſence or refuſal, 
e by conſigning the foreſaid ſums of money in 


* the hands of the caſhier of the FROW 2 
| of 


« Scotland for the time being, to be made forth- 
66 comi 


ten; and that a copy hereof, or of the in- 


« ftrument of ſeifine to follow hereon, is and . 
6 ſhall be as valid and effectual, to all intents and 
« purpoſes, for uſing the ſaid order of redemp- 

tion, as if a particular letter of reverſion were 

made and ſubſcribed by the faid —— and 

« duly regiſtered in terms of law; whereanent, 

and with all objections proponable there a- 

* oainſt the ſaid —— by * 


 « diſpenſes for ever.” 


Note. In 3 this clauſe, an attempt has 
been made to provide for the creditor's 
reimburſement of the expence of a factor, 


In the event of his being obliged to take 
poſſeſſion of the lands; whether it may be 


effectual, can only be determined ”* fu- 


5 ture — 


Inſtead of confining the premonition of re- 


demption to be made in preſence of a notary. 
and witneſſes, as in the preceding clauſe of re- 


verſion, there is a convenience in making the 
_ Clauſe more general, by directing legal premo- 


nition to be made, without inferting the words 


. u. e Hrn e. 307 
« of Scotland, or the. treafiirer of the Bank ef 


, always upon the peril of the con- 
* ſigner, - bs the lawful redemption of the faid 
* annualrent, and lands and others before writ- 
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in preſence of a notary and witneſſes ; u to 


which, , vide Part Il. of this Treatiſe, Chap 


"AG" the Guile 2th, 8th, and gth, before 


mentioned, may affect purchaſers, it may be 
better to een we prove 
aſter the clauſe of redemption. + 


It may be proper here to be obſerved, that 


the money for which an heritable bond is 
granted , ought to be advanced before or at 
the date of the regiſtration of the infeftment; 
for, ſhould a poſterior infeftment, for money 


firſt is paid, the laſt would be preferred. 0 
If an heritable bond is given for relief of 


debts tor which the grantee ſtands bound with 
the grantor, the ſeveral grounds of theſe debts 
| ſhould be recited; after which, there ſhould 


be a perſonal obligation to relieve the grantee 
of theſe ſeveral debts, or otherwiſe to make 
payment to him thereof, at a certain term, un- 
der a penalty; and, in farther ſecurity to him, 


the debtor ſhould diſpone the lands with all the 


- uſual clauſes under reverſion, upon payment of 


the whole debts, principal and intereſt, and pe. 
nalties incurred, to the ſeveral creditors, and 


7 — to the grantee proper diſcharges of 


. 
* 
. * . 
* 
ry 
* * 
1 


T7 


Dempter | 


advanced, ' intervene before the money of the 


» 9h June 1750, „n Kinloch api Gore 
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g * 
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= 
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dis obligations, or otherwiſe, by payment to che 


faid grantee of the whole money, principal; in- 
tereſt, penalty, and expences, in terms of the 


perſonal obligement or conſignation thereof. 
' This deed ſhould alſo contain the other pro- 


viſions in favour of the grantee and grantor, 


directed to be . in the . of the 
heritable bond. 


Diſpoſitions in by differ- very little 150 
heritable bonds: They are commonly granted 
in ſecurity of former perſonal obligations; or, 
in other caſes, where the matter cannot ſo well 
be executed, in form of an heritable bond. The 


form of theſe diſpoſitions, after a recital of the 


former relative deeds, is a ſimple conveyance 
of the lands in ſecurity of the ſeveral — | 


vith a proper clauſe of reverſion. 


As it is not competent to a creditor to raiſe 
a proceſs of ſale of his debtor's lands but in the 

caſe of bankruptcy, a new device has latterly 
deen fallen on, to inſert a clauſe in the ſecurity 

given for the money, empowering the creditor, 


in caſe of non-payment, after a limited time, to 


{ell the lands for his payment. This clauſe 
leems to be better adapted to a diſpoſition in 


ſecurity, than to an heritable bond. 
Sometimes creditors are ſo unreaſonable as 


to refuſe to grant a conveyance of their ſecuri- 
ties upon receiving payment, which may be 
very inconvenient to the debtor, who may not 


— 


4% Tranſmiſſion of Real Rights. 
have any other means of being able to anſwer 
the creditor's demand of payment, than by bor. 
rowing the money on the former ſecurity. To 
obviate this, it may be proper to inſert a clauſe 


in the original bond given for the money 
borrowed, „ obliging the creditor, upon his re. 


4 ceiving full payment of his debt, to convey it 

© to ſuch perſon as the debtor ſhall direct, with 
cc warrandice from fact and deed, and upon the 
* debtor's pence, 7 
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of the Franfmiſfon of * Rights 


"0 Succeſhon. | 


| PHE tranfmiſon of rights by ſucceſſion is 
regulated by the nature of the thing to be 


tranſmitted. Succeſſion to a moveable eſtate dif- 


fers from that of an inheritance, both with reſpect 


to the perſons who are entitled to ſucceed, and 


with reſpect to the form of compleating the 
right. The following rules, with reſpect to ſuc- 


ceſſion to moveables, ab inte/tato, may be of uſe 


to the conveyancer. 


1. In the ſucceſſion to a moveable eſtate &, 


all the perſons in the ſame degree of , 
of blood to the defunct, (excepting the heir 
. 


| ® tair's loſt, I. 3. tit, 9. 
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wo is excluded), are. entitled to — 
qually. e 
—— The right of repreſentation ors not ke 
To Place in moveables. 
3 . The rights of the . übe 
the defunct are governed by the legal diſtribu- 
tion of moveables *, and the remainder only of 
the defun@Q's RAT eſtate falls under the 
rules of ſucceſſion ab inte/tato. 
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In the ſucceſſion to an heritable eſtate +, the 


| following rules are to be obſerved : . 
1. The males exclude all females in the fame 
5 degree. TEES 
2. In the male farceffivn, the' eldeſt male ex · 
| 2 all the other children. | 


3. In the ſucceſſion of females, as all in- 


| herit equally, excepting in things indiviſible; 
ſuch as titles of honour, rights of ſuperiority, 
ec. which deſcend to the eldeſt, excluſive of 
her ſiſters. The eldeſt alſo inherits the man- 
| flon-houſe, and ſome incloſures about it, as a 
praecipuum; but ſhe is accountable to her young- 
er ſiſters for their ſhares of the * of the 
Fight of ſuperiorities. 


4. The right of repreſentation takes ah in 


things heritable; that is to ſay, in the event of 


the death of the perſon who had a right to in- 


| herit, the children of ſuch perlon have the fame 
right 


5 * Stair's Inſt I. 3. tit. 8. 54 3 
F ibid. bg. tit. 4+. 


05. 


would have had if alive. 


F. In the ſucceſſion to an Me, which hes 
been acquired by the defunct himſelf, and which 
is termed conqueſt, the right in male collaterals, 


inſtead of deſcending to the immediate younger 


brother of the defunct, aſcends to the immedi» 

ate elder brother; but, what is deemed con- 
queſt in the ſuccethon of the acquirer, becomes 
heritage in the ſucceſſion to his heir. 
6. If the heir thinks it more beneficial to him - 
to take a ſhare in the defunQ's whole eſtate, 
heritable and moveable *, than to betake him. 


ſelf to the heritable eſtate, he may repudiate 


the inheritance, and collate the ſame with the 
| moveable eſtate, and take his collated thare 
vith the younger children, as if the whole were 
moveable. | 
In the ſucceſſion both to > moveables OT heri- 


tage, the relations by full blood exclude thoſe 
who are only related by the half blood, excep- 


ting in the ſucceſſion to a father; in which 
caſe there is no diſtinction, though the children 

may be of different mothers. 
I) be application of the foregoing rules will 
deſt appear from the following table: 


TABLE 


SINK, Sair's Inſt, l. 3. tit. 8. \ 48. 


Of Right by ni. 40 
right to inherit in their order, as their Fu 
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TABLE of the Line of Succeſſion, ab i, 
 __  #4/tato, to the moveable Eſtate of A. 


„ All the children of A, male and female. 


2. i. Falling — all 19 grandchildren 
of A. 4s 27 


3. Failing baden of A, all bis. —ͤ— 


: grandchildren, and fo forth, through. the whole 
courſe of the iſſue of A's body. FT 


"4. Filing if of A, the brothers and fie 
"of . 11453 bas 


5. Failing brothers and aden of A the fa. 
5 ther of A. 


6. Failing A's father, the brothers and aden 
1 | 


7. Failing theſe, all the! ha; nd 
proximity of blood to A, n ne 


Note... if . A 4 poleſed of. an heritable 
ſubje&, his heir who is. entitled to inhe- 
rit the heritable eſtate of A, is excluded 
from the ſucceſſion to A's: mwveable e- 
ſtate, unleſs he ſhall collats e 

5 with the n. _ 


C 


/ 
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er OLE 


fl r A Jul 


. ” {A * 
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| TABLE of hs Li of Sutin to A's 


ne e . 


* The eldeſt bn ef A and hs i in their ; 

2. Failing theſe, the other fon of A and | 

their iſſue, in their order. „ 
no" iſſue, the dangers OT 

4 a a. 


46 Failing children, acts end fanciv of A, 


and their iſſue, A's immediate younger brother, 
of the full blood, and his iſſue, and ſo forth, 
through the brothers of A, and their iſſue, in 
the fame order as in that of the ſons of A. 
5. Failing brothers of A and their iſſue, all 
the fiſters of A of the full dlovd oqually, and 
_ their iſſue. 


6 Rites tecdtins and few of A af the 


full blood, and their deſcendents, A's immedi. 


ate _ 223 the 3 * and his 


-iflue. 
7. Whom failing, (ers by che father's Gt, 
_ "and their iſſuue. : 


8. Whom failing, the fker af 6 


9. And failing the father of A, the father's 
Jounger brothers of the full blood, and their 


iſſue, in the ſame order with that of the bro- 
thers of A. 2 5 


Fen 


* 


[ 
ſ 
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10. And failing theſe, the ſiſters of the father 


of A of the full blood equally, and their iſſue. 
11. Next, the brothers and ſiſters of A“ 
father of the half blood, in their order. 


12. And failing all theſe, the grandfather of 


A; failing him, the brothers and ſiſters of the 


1 n of A in their order, and their iſſue; 
and next, the great - grandfather and his col. 
| Iaterals, in their order, and fo upwards, till 


there can be no propinquity e when the 
b . ſucceeds, as laſt heir. 

he rules of ſucceſſion to eſtates of | 
ue, by the law of England, are fully trea 


of in Blackſtone's Commentaries, book 2. 
cap. 14.; and the rules of ſucceſſion, in Eng. 


land, to a moveable eſtate, ab intęſtato, are alſo 
explained by the fame author, book 2. cap. 32. 


The tranſmiſſion of the right of a moveable 


eſtate of a defunct, ab inteſtato, is compleated 
by confirmation in the proper Commiſfary 
Court, in the ſame manner as in the cafe hf 
teſtament. 
"We dnl nat jeoceedts the form of umz 


| miſſion of the right to an n Aer 


ceſion. 0 


CHAP. 
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of Brieves, Services, and Re. 


tours. = 


TE have already explained the method 
in which inveſtitures of lands and 


other heritable ſubjects are compleated, and 
tranſmitted by deeds inter vivos. It now re- 
mains to ſhew in what manner ſuch inveſtiture 
may be tranſmitted to an heir, whoſe anceſtor 


has omitted to convey his right during his life. 
An heir apparent of a vaſſal of the Crown or 


Prince, previous to his obtaining warrant for 
infeftment, mult ſhew, that his anceſtor, under 
whom he claims, died veſted and ſeiſed in the 
inheritance claimed, and that the claimant is 
neareſt and lawful heir to him. In order to 


this, a writ is iſſued, in the King's name, out 


of his Majeſty's chancery. This writ is called 
a Brieve, and is directed to the ſheriff of the 


county where the lands lie; and if theſe are ſi- 


tuated in ſeveral juriſdictions, the Lords of Seſ- 
_ hon, upon ſupplication, will give a cammiſſion 


to 
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to their own macers, or any two of them, _ 
ſtituting them ſheriffs in that part for the put 


| Pole aforeſaid. Antiently the Lords —4 in 
uſe to give ſuch commiſſions to private gentle. 


men, many of which 1 have ſeen ; but latterly, 
ſuch commiſſions have been confined to che 


macers. 

The proceedings upon the brieve and ads of 
court, are ſigned by the judges and clerk to 
| the ſervice. The clerk, in the ſervices before 
the macers, by ſtatute *, muſt be a clerk to the 
ſignet. The verdi@ of the jury is figned by 
their Chancellor, though antiently the return 
was under the hands and ſeals of all the jurors, 
Theſe proceedings are put in form, and tran. 


lated into Latin, and figned by the clerk of the 
ſervice, who returns the fame with the brieve 


and executions to Chancery, where a copy of it 
is made out on parchment, and certified by the 
director of chancery. The return made by the 


_ clerk of the ſervice, and the extract of chancery, 
The proceedings in the ſer- 


is called a retour. 


vice remain with the clerk of the ſervice as his 
warrant. Upon the retour, there is alſo a pre- 
cept iſſued from chancery under the quarter 
ſeal, directed to the ſheriff of the county where 
the lands are fituated, requiring him to give in- 
feftment, and to take ſecurity for the non. entry 
| duties, 


— 


»A of Reg: 1672, c. 16. f 33. 


60. H. 
duties, which are ſpecified in the precept ; : and 


it contains a declaration, that it ſhall not be ef. 
fectual, unleſs infeftment ſhall be taken before 
the firſt term after the date of the precept. 'The 
reaſon of this is, that the non-entry duties are 
alculated to that term, and are inſerted in the . 


precept. 


The term here alluded to, is Whitſunday or 
Martinmas, whichever of theſe ſhall firſt happen 
after iſſuing the precept. Theſe being deemed 


the legal terms for payment of all ſuch duties, 
or rents of lands. 


If infeftment ſhall be ie to be taken 
within the time limited, another precept may be 
obtained from the chancery, which proceeds 
upon the recital of the former precept, and of 
the neglect of taking the infeftment. The ad- 
dition of the non-entry duties, and a renewal of 
the clauſe, declaring the time that the precept 
ſhall remain in force, are ingroſſed in this new 


precept, and it is called a precept of /lip the 


term. 
Services are either general or ſpecial. L he 


brieve for both contains ſeven heads; but the 


return in the general ſervice is only to the firſt 
two of them. 5 


The heads of the brieve are, 


1. Whether the anceſtor died veſted and ſeiſed 
at the faith and peace of our Sovereign Lord 


the Bog 3 
„ . 
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2. Whether the perſon ſerved is di and 

lawful heir to the defunct. 

| The brieve for a general ſervice ſhould be di- 

rected to the judge -· ordinary where the heir re. 

ſides; but, in fact, it is commonly directed to 
any ſheriff, ſtewart, or bailie of regality yo exiſt. 
ing, moſt convenient. 

The effect of the general fervice * is to eſta 
bliſh in the perſon of the heir every right of in- 
heritance of the defun&, in which he did not 
die ſeiſed. By this, the heir has right to all un- 

executed procuratories of reſignation, and pre. 

cepts of ſeiſine, excepting precepts of clare can. 
fat t, which do not ſubſiſt after the death either 
of the grantor or grantee. 

The third head of the brieve i is of whom te 
fee is holden. | 

4. By what tenure. 

- What is the value of old and new extent, 

6, Whether the heir is of lawful age. 

This laſt was intended for ward tenures, 

which entitled the ſuperior to the poſſeſſion of 

| the vaſſal's lands during his minority. 
7. In whoſe hand the fee is at preſent ; and 
how long it has been vacant. | 


of 


* As to the form of brieyes and King's precepts, 


rid; Balfour's PraQticks, p 643. vol. II.; and Star's 
Inſt. b. 3. tit. 5. c. 28. 


t William and Mary, 16g3, e. 1 
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of theſe ſeveral ſeven heads a proof being ta- 
ken, and a return being made to the chancery 
of the verdict of the inqueſt, a precept is flued 


for infeftment. «+ 
The retour of the whole ſeven beds | is l | 
a ſpecial retour, upon which the ſaid precept 
under the quarter ſeal is iſſued, and that, with 


the inſtrument of ſeiſine, compleats the vaſſal's 


right, if the lands are holden of the King or 


Prince. As to lands holden of a 2 vide 
the next chapter. 
The heads of the brieve are fully explained 


by Lord Stair in his Inſtitutes ; and Lord Kaimes 


has given a farther —— of the old and 


new extent *. The form of the commiſſion to 
the macers which paſſes under the quarter ſeal, 
and of the proceedings on the ſervice, are to be 
found in St Martin's Stiles at full length. There 
is only one variation ſince his time, occaſioned 


by the act for aboliſhing ward tenures f. That 
ſtatute directs, that in the valent clauſe of 


« ſervices of lands, tormerly holden by the te- 


* nure of ward, or taxed ward, now changed 
into blench, the retour, beſide the old and 


new extent, ſhall ſet forth the valuation of the 
lands.“ This was intended to aſcertain the 
non entry duties of ſuch lands, which, by this 
| | | ſtatute; 


9 Hig. Law Tracts, vol II. p. vs. 
+ 20th George - II. yt = a 
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ſtatute, is declared to be one per cent. of the yz. 
lued rent preceding the citation in | the general 


In retouring the old and new extent, if it 
cannot be found, it is uſual to take the propor. 


tion which other extents in the county bear to 


be valued rent. 


Before 1690, an eien was retoured at 


the full value of the annualrent &; but fince 
that time it may, by ſtatute, be retoured at the 
blench-duty payable for the annualrent. 


Services of heirs male, tailzie, or proviſion, 


ſhould be adapted to the circumſtances of the 
caſe, and the writings conſtituting them heirs of 
the inveſtiture, ſhould be ſhortly mentioned and 
referred to; but, inthe caſe of tailzies, it is neceſ. 


 fary, in ſpecial retours, to ingroſs, at full length, 


the whole conditions and clauſes, irritant and 


reſolutive; the neglect of which is, by ſtatute, 


declared to be a forfeiture of the right of the 
_ perſon ſerved, and his heirs, 


CHAP. 


William and Mary, 16yo, c. 42. 
+ James VII. 1685, c. 22. 


AP, 


CHAP, I. 


of Precepts of Clare Conſtat. 


[© the laſt chapter we explained in what way 


the inveltitures of the apparent heirs of 


vaſſals of the King and Prince, who have made 
no conveyances of their fee in their life-time, 


may be compleated : It now remains to explain 
in what way the right of vaſſals of ſubjeQ-ſupe- 


riors may be com pleated, whole Inheritance i is 
in the like ſituation. 


Subjects - ſuperiors have nh to * the 


circumſtances of the eſtates, and the relations 


of their ſeveral vaſſals; and therefore, without 


the formality of a ſervice, they have been in uſe 
to give precepts for renewing the inveſtiture to 
the apparent heirs of their vaſſals. Theſe 
precepts, from the Latin words in the beginning 


of the recital of them, © quia nobis clare con- 


Nat,“ have got the name of * of clare 
conſtat. 


Ide form and ſtile of theſe W is ſimple. vo 
It begins with the ſuperior's name; and to his 
| deſignation 


414 Tranſmiſſion of Real Rights. B. I. 


deſignation there is added that he is ſuperior of I 
the lands. It is addrefled, as other precepts of 

ſeiſine, to — as the ſuperiors, bailies in 
that part, jointly and ſeverally, ſpecially conſti. 
tute, &c. It proceeds on a recital, *<* that, by 
_ © writs and other documents ſhown to the ſupe- 
“ rior, it clearly appears to him, that A, his 
_ © late vaſſal, died veſted and ſeiſed in all and 
< haill the lands of —— which were holden 
„ by him of the. grantor in — (here the te- 
„ nure and reddendo ſhould be recited) ; and 
_ © that B, the bearer hereof, is neareſt and law. 

< ful heir to the ſaid A, in all and fundry the 
* ſaid lands and others before inſert:“ And 
then proceeds thus: And therefore I deſire 
* and require you, and each of you, as ſaid is, 
© that, upon ſight hereof, ye paſs to the ground 
© of the faid lands, &c. (as in a common precept 
< of ſeiſine), to be holden and for payment of 
„ the duties, as herein before- mentioned; fa- 


„ wing and reſerving always to me, and my heirs 


and aſlignees, ſuperiors of the ſaid lands, the 
* whole duties and ſervices payable and preſt- 
able by the vaſſals therein, by the antient 
„rights and infeftments thereof, and ſalvo jure 
ce cujuſlibet ; and this on noways ye leave un · 
« done,” &c. 
This precept being complented by Ame 
eſtabliſhes a full title in the perſon of the heir: 


But the 18 is not , nor does it 
ſubſit 
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ſubſiſt either after the death of the grantor or 


grantee, it being excepted from the ſtatute of 


William and Mary *, anent procuratories of re- 


fignation and precepts of ſeiſine; and therefore 


the clauſe, limiting its endurance to the next 


term, is not neceffary. 
I the ſuperior ſhall refuſe to enter the vaſſal, 


he may be charged with horning to enter him 
within fifteen days. This horning muſt paſs 


upon a bill to the Lords of Seſſion 4, upon pro- 


duction of a ſpecial retour as heir to the de- 


funct's vaſſal, or a diſpoſition containing procu- 
ratory of reſignation in favour of the complain- 
er. — 

Before the date of this ſtatute in 1748, vaf- 
fals had no other method by compelling ſuperi- 
ors to enter them, but of obraining and execu- 
ting three conſecutive precepts from the chan- 
cery, directed to the ſuperior ; the form of 
which is to be found in Spottilwood's Appen- 


dix to Hope's Minor Practicks. The laſt of 


theſe precepts contains a certification, that, if 


the ſuperior ſhall fail to comply, the King will 
direct a precept to his own ſheriff, or to the ſu- 


perior's immediate ſuperior, for infefting the 


vaſſal. Though this tedious method of com- 


pulſion is much ſhortened by the ſtatute of the 


late King, yet chat ſtatute 1s ſtill defective, in ſo 
far 


» William and Mary, 16935 © c. 35. 
+ 20th Geo, II. 6. 50. 5 
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der couverture ; becauſe there can be no com. 
pulſitor by caption againſt any of theſe per. 
ſons. In theſe cafes, therefore, the vaſſal has 


far as reſpects ſuch ſuperiors as are Peers, mem. 
bers of the Houſe of Commons, or women un. 


no other remedy than by uſing the old form of 
three precepts, or by a room of tinſel of ſy. 


periority. 


If the ſuperior is is not himſelf infeſt, hiv is 


an action competent to the vaſlal againſt the ſu- 
periorꝰ to compel him to procure himſelf yeſt. 
ed and ſeiſed in the ſuperiority ; and, when 


veſted, to enter the vaſſal. The ſummons in this 
action ſhould proceed on a previous charge to the 


ſuperior to enter heir to his anceſtor who was laſt 


infeft in the ſuperiority, within forty days ; and 


ſhould contain alſo a concluſion, * that in caſe 
_ © the ſuperior, in the courſe of the proceſs, 
e ſhall renounce to be heir, and ſhall not pro- 
„cure himſelf infeft ; and, being ſo inteft, ſhall 
not enter the vaſſal, by giving him a charter or 

* precept for infefting him in the lands; then, 
V and in that caſe, he ſhall tine his right of ſu- 


<< periority of the lands for that vice; and the 


* complainer ſhall be ordained to be infeft by the 


* next immediate ſuperior of the lands, and that 


* the defender ſhall pay the full coſts and ſkaith 


* that 
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« that ſhall be ſuſtained by the purſuer in de- 
« fault of his entry.” 


By the ſtatute of James III. quoted i in the l 


paragraph, the vaſſal is entitled to be indemni- 
| fied not only of coſts of ſuit, but alſo of the dif- 


ference between the expence in obtaining a 
charter from the next ſuperior, and what it 


' ſhould have been, if granted by the defender, 


which, in the caſe of a charter from the crown, 
is very great. This was allowed in a proceſs at 


the inſtance of Alexander of Newton, againſt 


the heir of DoQor Briſbane, in 1780. 

Before granting a new charter, or precept of 
clare conſtat, the ſuperior is entitled to receive 
payment of the bygone feu duties, and caſualties 
of ſuperiority incurred : Theſe oughs; therefore, | 
to be properly liquidate. , 

Additional feu duties are appointed to be 
paid to the ſuperior i in lieu of perſonal ſervices, 
and other things abrogated by act of Partia-. 
ment, and alſo on account of the change of the 
tenure of ward; and the quantities of theſe ſe. 


veral feu duties are now aſcertained by the 


Court of Seſſion, in conſequence of powers gi - 
ven by ſeveral acts of Parliament. The _ 
culars are as follows: 

1. Inſtead of the perſonal ſervices of bofting 
and hunting, abrogated by the ſtatute of Geo. I. 
one half per cent. of the real rent of the lands *. 

6 5 
* rſt Geo. I. e. 34 fie. 
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This feu duty, by the ſtatute, commences on 
iſt Auguſt 1717; but the quantum of it is not 


| aſcertained either by the ſtatute or by act of 
 federunt: It was aſcertained by a judgment of 


the Court of Seſſion, in the proceſs of valuation 

of the forfeited eſtate of Lochiel . 

2. Inſtead of the caſualty of marriage b in lands 

holden in fimple ward 4, one per cent. of the 
conſtant yearly rent of the lands and teinds, as 

the ſame yielded and were worth upon' 25th of 

March 1748, and may, in time — de 

| pony to be liable to pay. 

3. Inſtead of all the other caſualties of lands 
| Holden in ſimple ward, the farther ſum of one 
per cent. of the rent, to be eſtimated as s afore. 

—_—_—_ 

a computing the whe of the rent, wits 
| 11 ſervices are not to be computed, unleſs 

converted by the tenants tacks, or by uſe of 

payment. 

Victual and cattle, if not converted hs the 
charter, are to be converted at the uſual con- 
verſions of the country. 

If the teinds are not holden ward, then one 

fifth of the rent is to be deducted in the eftima- 

„ 

By the act of W 8th February 1749, 

the ſeveral duties 1 in ward lands are all aſcer- 

3 tained 


Valuation of eſtate of Locheil, 1ſt March 1753 0 


| + Ads of Sed. 8th February 1749. 


Aas of Sed. 1oth March 1756. 
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tained in the manner above mentioned; at the 


ame time, it is not clearly determined by this 
ac at what time the rent is to be taken, which 
js to be the rule for eſtimating this feu duty. 
The ſubject-· ſuperior has, no doubt, a title to 
claim the feu duty from the 25th March 1745, 
in ſo far as not preſcribed; but, if he has ne- 
glected to aſcertain it in a legal manner, it ap- 
pears reaſonable, in ſtriking the quantum of ar- 
rears when demanded, that the rent ſhould be 


computed as on the 25th March 1745. It is 


not ſo clear what is to be the rule in time co- 
ming, to wit, whether the rent is to be com. 


puted as in 1745, or at the time of aſcertaining 
the feu duty. Ihe words in the act of ſederunt 


apparently have a view to the time of alcertain- 


ing the feu duty. 


4. Inſtead of che taxt ward duties and _ 
alties, two per cent. of the t taxt ward duties are 


to be paid. 
Lands holden of the Prince are declared not 


to be comprehended under this act of ſederunt. 


5. Inſtead of the prohibitory clauſe de nor 


alienande *, without conſent of the ſuperior, in 
teu holdings, abrogated by the ward act, one 


tourth of one per cent. of the valued rent of the 
lands; and, in houſes, a fixth part of one | per 
ent. of the real rent. 


— 


This 
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This laſt act of ſederunt originated from x 
queſtion between the Earl of Leven and the 
City of Edinburgh. The ward act alſo abro. 
gates clauſes, cum maritagio, in feu holdings, 
But this act of ſederunt does not regulate the 
value of the marriage: 
be the ſame as in ward tenures. 


The act declares the feu duty to take place 


fon ihe 5th March 1748. 


The whole additional feu duties - eſtabliſhed 


by the ward act are declared to be payable at 


Whitſunday yearly, and to commence at vous 
ſunday 1748. 


The act of ſederunt which . the feu 
duties payable in ward holdings, aſcertains the 


time of commencement of it ; and, if the feu 


duty was then ſettled, 1t 1s directed to be aſcer- 


tained by the rent then payable: But there be- 
ing no att of ſederunt aſcertaining the feu duty 
payable inſtead of the perſonal ſervices abro- 
gated by the ſtatute of the iſt George I. the 


valuation of thoſe ſervices depends ſole / on the 


judgment given by the Court of Seſſion“, in 
the proceſs of valuation of the forfcited eftate of 
Locheil, in conſtquence of the ſaid ſtatute. In 
that caſe, the Court © only ſuſtained the claim 
“e of compenſation made by the ſuperiors for the 
= ' ſervices of my and hunting; ; and found 


® 1| Gto, I, e. 54. $10. | 


It is ſuppoſed i it ſhould 
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« the feu duty muſt be eſtimated at the rate of 
4 a half per cent. of the rent of the eſtate, as ic 
« was then proven to be in the proceſs of valu- 


ation. Though this deciſion may have ſuit- 
ed the cakes of Locheil, which was a fale of the 
ſuperiority, yet it does not eſtabliſh a general 
rule for ſuperiors, with reſpect to the conver- 


fon of thoſe ſervices which may remain yet to 
be ſettled, The ſtatute declares the converted 


feu duty ſhall take place from and after the firſt 


of Auguſt 1747. If a ſuperior ſhall claim theſe 
ſeu duties retro, fo far as not preſcribed, it ſeems 
to be reaſonable that the half per cent. ſhould 


be ſtruck according to the rent as at that time, 
not according to the preſent rent. This rule 


vas followed in the act of ſederunt, with reſpect 


to ward holdings, which was analogous to this. 
But, upon this head, it is to be noticed, that, 


though the obſervation made on the converſion 
of feu duties, in ward holdings, applies alfo to 


this; yet, in general, the perfonal ſervices a- 
brogated by the ſtatute of George I. not being 


due, if not exacted at the time, bygones are not 


exigible. The ſuperior may, therefore, with 
ſome reaſon, inſiſt for the converſion of the feu 
duty, at the rate of the rent payable at the time 

of aſcertaining the feu duty, ſeeing the vaſſal _ 


had it in his power to have obtained a liquida- 
tion of the feu ny ſooner, if he 8 


Before 
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Before entering a vaſſal, the ſuperior is en. 
titled to receive his whole non-entry duties, 


This, in blench holdings, before citation, is the 
new extent; and, in ward tenures converted to 
| blench, is one per cent. of the valued rent. In 


| feu holdings, it is underſtood to be the feu 
duty, which is due 2 the lands are in 5 


non-· entry, or not. 
I.)be non. entry duty of an annualrent i is only 
the blench duty payable for it“. 
Beſide the non-entry duties, the ſuperior i is 


entitled alſo to the relief, which, in feu hold. 


ings, is commonly ſtipulated to be a year's feu 


duty. This, however, muſt be regulated by 


the charter ; becauſe, if it is not contained in 


the charter, there is none due in feu tenures. 
In blench tenures, the relief is a year's blench 


duty. In burgage tenures, neither relief nor 
non · entry are due. 


The waned is alſo entitled to a 1 ; 


of a year's rent for entering adjudgers and pur- 


chaſers. As to this, ** book 1. ch. 7. Fi. 


— this Treatiſe. 


TITLE 


» William and Mary, 1690, e. 42. 
+ 24th November 1736, Earl of Dundonald. = 


Of the Tranſmiſſion of Rights by : 


Decreets of Courts of Law. 


CHAP. L 


Of Decreets of Adjudication in imple- 


ment ;—of Obligations and Diſpoſi- 
tions. 


"HEN a conveyance of lands is defective, 
from the want of a procuratory of re- 
ſignation, or precept of ſeiſine, it may be com- 
pleated by a decreet of adjudication in imple- 
ment before the Court of Sefton. Mr Erſkine, 
in his Inſtitutes, ſeems to be of opinion, that 
ſuch decreets may be obtained in the ſheriff's 
court, Lord Bankton i is of a contrary opinion, 

5 And 
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and fays, © this action being a remedy extraor.., 
6 1 is only competent in the Court of Sef. 
„ ſion.“ This laſt opinion ſeems to be con- 
firmed by practice, there being no inſtance, az 

far as I know, of ſuch decreet by a ſheriff. 
The ſummons, on which this decreet pro- 
ceeds, ſhould recite the diſpoſitive clauſe, in the 
conveyance to the purſuer, and the obligation 
to infeft ; and ſubſume, that, in reſpect it does 
not contain a procuratory of refignation, or 
© precept of ſeifine, the purſuer cannot be in. 


« feft, and that he has oft and divers times de. 


_ < fired and required the defender to compleat 
the faid conveyance, by granting procuratory 
and precept; which he refuſes, and there. 
<« fore conclude, that, in implement of the faid 

e deed libelled, the lands and others foreſaid, 
< with the pertinents, ſhould, by decreet of the 
Lords of our Council and Seſſion, be adjud- 


„ ved from the ſaid defender; and decerned and 


< ordained to belong to the purſuer, his heirs, 
and aſſignees, heritably and irredeemably, in 
all time coming ; and that the purſuer ought 
and ſhould be decerned to be infeft therein by 
the ſuperiors of the ſaid lands; and that the 


defender ſhould alſo be decerned to make 
„payment to the purſuer of - or ſuch 


other ſum as ſhall be modified by the Lords, 


as ee, of proceſs, and of compleating the 


per ws 


Ane 
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« ſaid purſuer's titles to the lands * to 
« him by the defender.” 
The proper defender to this ation is the 


grantor of the conveyance to the purſuer ; and, 


if he is dead, his heir. 
If the purſuer is heir of the e he 
hould be ſerved heir in general to him before 
niſing the ſummons; and, if he is an aſſignee, 
it will be proper to mention his title. In either 
caſe, the title of the purſuer ſhould be recited . 
in the ſummons. 1 
If the defender is heir of the diſponee, there 
ſhould be a concluſion in the ſummons againſt 
bim, to make up titles, and to diſpone of 
new with procuratory and precept, ſo as the 
« purſuer may be infeft ; and, in caſe he ſhall 


„ renounce to be heir to his anceſtor, that the 
70 lands ſhall be adjudged,” &c.; and, in this 


caſe, a general charge ought to be raiſed with 
the ſummons of conſtitution. If the defender 
renounces to be heir, decreet, cognitionis cauſa, 


will be obtained. It he does not renounce, a 


decreet of conſtitution will be pronounced. In 
either caſe, the previous decreet ought to be 


extracted before obtaining the decreet of adju- 


dication. If the defender is not infeft in the 
lands which are intended to be adjudged, a ſpe- 
cial charge ought to be executed againſt bim, 


and a new y ſummons of adjudication ſhould be 


2 3 5 66 * railed 


486 Tranſmiſſion of Real Right. B. I. 


raiſed after the days of the ſpecial * are 
. 10 
I.!mhis ſpecial charge ſhould be recited i in the 
ſummons of adjudication. _ 
If the title of the original . of the dif 
ks to the purſuer has been only a perſonal 
right, and he is (till alive, the libel muſt contain 
a concluſion of adjudication, not only of the 
lands and all title the defender hath to them, 
but alſo of the ſpecial deed which conſtitutes 
his right. This will enable the purſuer to uſe 
the procuratory or precept in ſuch deed : Bub if 
ſuch deed ſhall not contain either procuratory 
or precept, and the title of the perſon from whom 
the defender derives right to the land, is, in like 
manner, alſo defective. After obtaining a de- 
 creet of adjudication of the defender's perſonal 


right, the fame form of proceeding mult be fol- 


lowed againſt his author, and his heirs, as a- 
. him. 

If the action to be inſtituted is nin an ap: 
parent heir, year and day after the death of his 
anceſtor ſhould be elapſed, before raiſing the 
general charge; at any rate, the term of the 
general charge mult expire before the annus de- 


liberandi is elapſed. 


Mr Erſkine ſcems to be of opinion &, *, that 


the charge may be executed before the year 


elapſes ; but as that appears to be contrary to 
„ 1 


„Fit. Inſt. I. 3. t. 12. 6 15 
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he words of the ſtatute, it is ſafer to wait the 
expiration" of the are from the death of the 
anceſtor. - 
The decreet of aijudicarion- in Aae 
rives an irredeemable right; and it does not 
fall under the act in 1661, concerning the pari 


zaſu preference of creditors. This right is ” 


compleated by charter and ſeiſine. | 
The form of a charter on this decreet is the 
ame with that on a reſignation, and differs only 
in the quaequidem, which, inſtead of the refigna- 
tion, recites ſhortly the decreet of adjudication, | 
thus, which lands pertained heritably of be- 
© fore to —— and were by him holden of me, 
nd by diſpoſition, figned by the faid — of 
« date - the faid lands and others were 
« difponed by him to and in favour ot the ſaid 
& ——— and in implement of the ſaid diſnoſi- 
« tion, in reſpect the ſame did not contain pro- 
«* curatory of reſignation, or precept of ſeiſine, 
the ſaid did upon ——— obtain de- 
4 creet of the Court of Seſſion, adjudging the 
* ſaid lands, &c. from the faid - and de- 
* cerning and ordaining the ſame to pertain and 
* belong to the ſaid and his heirs and 
© aſſignees, heritably and irredeemably, in all 
time coming; and ordaining him to be infeft 
* by the ſuperior therein, as from the ſeveral 
© writings, in part herein before recited, more 


© fully appears.” This quaequidem ſhould be 


varied according to the writings recited. : 
_ Antiently = 
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Antiently ſuperiors were in uſe to be called 
as defenders in adjudications in implement, and 
alſo in adjudications cognitionis cauſa : But now 
that practice has become obſolete, and they are 
not made parties to the action; it therefore ſeems 
proper to make the concluſion againft them im- 

perſonal, thus: And the faid purſuer ought 


and ſhould be decerned and ordained to be 


< infeft in the ſaid land by the Os there- 
66 of, i ke. 
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ANDS, and other heritable ſubjects, may 
be ſold judicially by the Lords of Seſ- 
fon K. The proceſs, on which this ſale proceeds, 
is competent to any creditor of a bankrupt, who 
is infeft in the bankrupt's eſtate, or who has 
right thereto by adjudication, and is in poſſeſ- 
hon thereof at the time of inſtituting the proceſs 

of ſale. 55 

This proceſs is alſo competent to an apparent 
heir of a defunct for ſale of his anceſtor's 
eſtate +. 

The moſt material difference between thoſe : | 
| two proceſſes are, | 
I. In the proceſs at the inſtance of creditors, 
the bankruptcy of the debtor muſt be proved. T | 
In the proceſs at the inſtance of the apparent "2M 
heir, that is unneceſſary. - 


P. 


2. In 


bs Charles 1 u. 1681, « e. 17. 
: e * c. 
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2. In the creditors proceſs, the ranking of the 


creditors behoved formerly to be finiſhed before 

the ſale. In the procels at the inſtance of the 

apparent heir, the ſale was competent before the 
ranking. With reſpect to this laſt, both pro- 


| ceſſes are now, by a late ſtatute, put on the ſame 
footing * ; and the fale may be made previous 
to the ranking of the creditors. 


3. In the creditors proceſs, all the creditors of 
the bankrupt muſt be cited either perſonally, or 
at their dwelling-places, or edictally f. In the 


| proceſs at the inſtance of an apparent heir, it 


| ſufficeth to call ſuch of the creditors of the an- 
_ ceſtor as may be in poſſeſſion of his eſtate in 


conſequence af real rights. 8 

The form and execution of the ſammons, 
and manner of proceeding in this proceſs, ha- 
ving been particularly deſcribed in the form of 
proceſs formerly publiſhed by the author, we 


mall here only make a few obſervations, which 


may be of uſe to the conveyancer, and ſubjoin 
a liſt of the ſtatutes, and acts of ſederunt, upon 
which this proceſs is founded. 


1. With reſpe& to the ſecurity of the 
| purchaſer at a judicial ſale, it is to be ob- 


ſerved, that the edictal citations do not al- 


together 


Nan 
f A& of Sed. 23d Nov. 1511. 
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together preclude every objection to the ſale, 


nor do the ſtatutes give abſolute ſecurity to 


the purchaſer: It is material, therefore, for 
him to ſee, that all the real creditors in poſ- 


ſeſſion of the bankrupt's eſtate are made parties 
to the proceſs, and that the title which the for- 


mer owner had to the lands fold, has been 
proved in the proceſs of ſale; for, though a 
lame title in the former owner, may be'confirm- 
ed by the decreet of ſale ſo as to ſecure the pur. 

chaſer, yet if the ſale has proceeded without 
production of any kind of right in the former 


owner, ſuch fale ſhall be void: For example, 
if lands belonging to B, and in which he is, and 
| has been in the peaceable poſſeſſion for ſome 


time on E good title, ſhall, without any other 5 


previous notice to B than by the edictal citation 


on the ſummons of ſale, be ſold as the lands of 
A, it were unreaſonable that B ſhould be di- 


veſted of his property, by a proceſs, of which he 


had no information. If indeed A were in poſ- 
ſeſſion of the lands at the time of the ſale, tho” 
under a lame title, the caſe would be different; 
there the edictal citation would operate. 

The right of ſuperiority, in like manner, can- 


not be affected by a judicial fale of the lands of 
the vaſſal; though it ſhould ſeem that, with re- 


ſpect to arrears of duties, the ſuperior ſhould 
be obliged to enter his claim to them in the 
proceſs of ranking. 


By 
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5 By the act of ſederunt in 1756, the Lord 
Ordinary in the proceſs of ſale, is authoriſed to 
grant certification, contra non producta, as in an 
improbation. This has made ſome alteration 
In the form of the ſummons, and has introduced 
the cuſtom of making the libel proceed, with 
concourſe of his Majeſty's Advocate, as a pur. 
fuer. Before this act, the cuſtom was to earry 
on a ſeparate proceſs of improbation againſt the 
_ creditors. This occaſioned a great expence, 
| which i is now faved. 

Afﬀeer the fale is compleated, and a Aiken 
of the price is made by an accountant, under 
authority of the Court, if payment has deen 

maqe in conformity, the purchaſer, upon appli- 
cation to the Court, is entitled to get up his 
bond for the price, which is an abſolute dif. 

charge to him. But, until payment of the price, 
the debts remain a real burden on the eſtate; 

| becauſe the decreet of ſale adjudges the eſtate 
to the purchaſer, only uponi payment of the 
price. A purchaſer of lands, which have been 
formerly ſold ar a judicial fale, ſhould therefore 
de ſatisfied that the price has been paid, and 
that the bond Poe at the Judicial ſale ha 
deen retired. 
After the lapſe of one year after the rodichl 
_ fale, the purchaſer may conſign the price in the 
bands of the Magiſtrates and Town-Council of 


Edinburgh, if the creditors are not ready to re- 
celve 


rice, 
ate; 
ſtate 
the 
been 


efore 


and 


e has 
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eil of 
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ecive it »; and the Magiſtrates are entitled to 


keep the configned money for a Lear, ** 
payment of three per cent, intereſt. 5 


It has been already obſerved, that an appa- 5 
rent heir may bring a proceſs of fale of his pre- 
deceflor's eſtate 4. This proceſs is authoriſed 5 
by ſtatute; and, though the ſtatute lays down 

no particular rules for carrying on the proceed- 
ings in this proceſs, the form uſed in the pro- 
ceſs of fale of a bankrupt eſtate has been au- 
thoriſed in this, by practice, and has now got 


the ſanction of the Court by an act of ſederunt, 


which eſtabliſhes a rule for the payment of the 


expence of proceſs f. But it is not clear, that 


a purchaſer has the fame fecurity in a fale of 
tis kind, as in the ſale of a bankrupt's eftate 
at the inſtance of a creditor ; as the certification 


in the ſtatute, for ſale of a bankrupt's eſtate, doe 


not apply to the caſe of an apparent heir, and th 


citation of creditors being there unneceſſary, the 
certification of improbation cannot take place. 

By a late ſtatute , in a fale of a bankrupt. 
eſtate at the inſtance of a creditor, it is compe- 


tent to a purchaſer at ſuch judicial ſale, at any 
term of Whitſunday or Martinmas ſubſequent. 
to the term of payment of the price, to lodge 
the price, with the intereſt due upon it, in the 
| 3 5 2 a) 


William, 1695, cap. 'V | ao Wd. cap: 24. 


t Ads of Sed. 10th Auguſt 1754 
4 23d Geo. III. - Gp. 8. ſs. 
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_ Royal Bank, or Bank of Scotland, at ſuch in- 
tereſt as can be procured for it, upon giving 
previous notice thereof to the common agent in 
| the proceſs of ſale; and, upon ſuch configna. 
tion, and notice thereof, the purchaſer is, by 
the ſtatute, declared to be exonered, in the 
fame way as he would have been in cafe of 
conſignation in the hands of the Magiſtrates of 

i 1 by the ſtatute in 1695. 
The Court of Seſſion, upon ſufficient intima- 
tion to the purchaſer and common agent for the 
creditors, on application of any of the creditors, 
is alſo, by the ſaid ſtatute, empowered to make 
an order on the purchaſer to lodge the price 
and intereſt, at any of the ſaid terms ſubſequent 
to the term of payment, in one or other of the 
ſaid Banks. b 

If any perſon, lawfully ſummoned either i in 

common form or edictally, ſhall ſuffer the de- 
creet of ranking to go out, without producing 
and competing upon his intereſt, the decreet and 
fale ſhall ſtand good notwithſtanding, and the 
purchaſer ſhall be bound to pay accordingly * ; 
and the perſons failing ſhall have no other re- 
medy but to purſue the receivers of the price, 
and their heirs, for repetition. With reſpect to 
this, the obſervations already made ſhould be 


attended to. 
Ih: 


OM William, 1695, cap. 6.; "a Ads of Sed. 230 | 
November I7tt, leck. 8. | | | 


ll. Of Dara %, 055 


By the late bankrupt a&, a proceſs of fale of 
part of a merchant's lands, without including 
the whole, in caſe of ſequeſtration for bank- 


ruptcy, may be brought at the inſtance of the 


truſtees of the bankrupt, on a citation of fifteen 
days, without any other proof of bankruptcy 
than the act of ſequeſtration ; and it is ſufh- 
cient, in ſuch action, to call the bankrupt, and 
all his real creditors who are in poſſeſſion of his 
| eſtate, in the common form, whether they are 
within or out of the kingdom, upon a citation 
of fifteen days; and the ediQal citation is, 2 


the ſaid ſtatute, diſpenſed with. 
By the ſame ſtatute *, the petition for ſeque- 
ſtration of the bankrupt's eſtate, and the firſt 


deliverance thereon, are ordained to be record- 


ed in the general regiſter of inhibitions, within 
twenty-four hours after the ſaid deliverance is 
pronounced; and it is declared, that the ſame 
ſhall, from the date of the application, be held 


equivalent to an inhibition againſt the debtor, 
for behoof of the whole creditors, in caſe that 


the ſequeſtrations ſhall be finally awarded. 


It is to be noticed, that the two paragraphs 
in the ſtatute laſt quoted, comprehend only the 


eſtates of merchants. The eſtates of landed 


_ gentlemen do not appear to fall under this re- 


gulation 1 in the ſtatute. 


*. 23d George III. cap. 18. { _ | 
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Acts of parliament and of ſederunt, relative 


to judicial ſales, not formerly quoted i in this 


wn coed 


Ads of Parliament. 
Charles II. 1681, c. 17. 
William and Mary, 1690, c. 20. 
William, 1695, c. 6. 
Acts of Regulations 169 35 ſect. PA 


| Ads of 1 
31ſt March 168 ö. 
23d November 1711. 
17th January 17 56. 


CHAP, 


a S B g. 2 N. 


2 


N 


. 


12 => 


ative 


AP. 


ot Decreets of Adjudication contra | 


Haereditatem Facentem. 


HEN a debtor, who was vefted in a 
real eſtate, died, and his heir did not 
make up titles to his anceſtor's eſtate, the cre- 
ditor of the defunct, before 1 540, had no means 
of attaching the eſtate of his defun& debtor, 


though the apparent heir of the defun& might 
_ poſſeſs it, in virtue of his apparency. To re- 
medy this injuſtice, the writ of general charge 
to the apparent heir to enter heir to his ance- 


ſtor, was introduced by the ſtatute in 1540 *. 
But this writ not being competent for a debt 

due by the apparent heir himſelf, this ſtatute 
was afterwards extended to that caſe, by a ſub- 


| ſequent ſtatute in 1621 f. 


The mode of attachment of the anceſtor” 8 


eſtate by compriſing, as preſcribed by thoſe two 
ſtatutes, having been found inconvenient, and 


— applicable to the caſe, when the heir re- 
| | nounced 

3 TO 

| * James VI. 1621, c. 27. 
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nounced the inheritance *, this defect was ſup. 


plied by an e 0e of the adjudication 


contra haereditatem jacentem. 
But neither of thoſe remedies being appli- 


cable to the debts of an heir dying in the ſtate 
of apparency, another remedy was —— 
by the ſtatute in 1695 f. | 
5 By this laſt ſtatute, it is provided, FR when 5 
an apparent heir of a defunct poſſeſſes his an- 
ceſtor's eſtate for three years, and dies in a ſtate 
of apparency, if his heir ſhall paſs by him, and 
enter to a more remote anceftor, ſuch heir ſhall 
be liable to all the debts and deeds of the inter- 
jefted perſon : But this laſt remedy, like many 
- Others, is ſtill defective; for the heir apparent 
does not become liable while he remains unen- 
' tered; and yet he may poſſeſs and levy the 
rents of his anceſtor's eſtate notwithſtanding f. 
In the caſe of Lord Banff, the Court found 
the apparent heir liable in valorem of the rents | 


intromitted with by him, which had fallen due 


during the life of his anceſtor, who had died 


in apparency, but had been three years in poſ- 


jeſſion of the eſtate ; but affoilzied his Lordſhip 
from an univerſal paſſive title, as heir to him || 


1 Stair's Laſt. L 3. Ut. 2. $ 45- 
+ William, 1695, c. 24. 


t 12th February 17 79% Lady Rattar _ appa- 
rent heir of Rattar. 


4 9th December 1741, Leith againſt Lord Bond, 


as 
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Lord Kaimes, in notes iſt and ad, ſubjoined 
to his abridgement of the Statute Law, gives a 
very ingenious account of the introduction of 


the adj udication contra haereditatem fjacentem ; 
though, in one particular, he ſeems to have 


been miſtaken, when he alledges an adjudger 


had anciently no right to the lands, but only a 
right to charge the ſuperior to infeft him. The 
form of the adjudication in St Martin's Stiles, 
which were written in 1688, though not publiſh. 
ed until 1693, clearly evinces the contrary of 


this. According to that form, the lands were 


- adjudged and declared to pertain to the adjud- 


ger; and this adjudication was equivalent to a 


mort diſpoſition not t compleated by infaſt- 
| ment, | 


For W time, 8 were made defen- | 
dants in this proceſs of adjudication ; and it 
appears, that this practice continued down to 
the time of the publication of St Martin's 
Stiles. At what period this form was firſt al- 
tered, is uncertain; at preſent, the practice is 
not to call the ſuperior perſonally ; and, in- 
ſtead of the perſonal concluſion againſt him to ; 
infeft the adjudger, the libel concludes, that the 
adjudger ſhall be ordained to be inteft by the 


W 
The apparent heir of a defunct being pro- 


tected from the diligence of the ee, of his 5 


nceſtor for a complete year after his anceſtor” "H 
death, 


„ wagte of Real Rights. 


death *, the law has Ms bw. 
cuting any deed in prejudice of the creditors of 


his anceſtor during that time. The ſame ſta- 
| tute has given a preference on the defunct's 
eſtate to his creditors, provided they do dili- 


gence againſt the apparent heir, and the real 


eſtate of the defunQ, within three years after 
the defunct's death. But the ſecurity provided 


| to thoſe creditors by this laſt part of the ſtatute, 


is often rendered ineffectual; becauſe every deed 
executed by the heir of a defunct, after the ex- 


piration of a year from his death, if compleated 
by infeftment before commencement of the dili- 
gence df a creditor of the defunct's anceſtor, ſhall 


be preferable to ſuch creditor, this ſtatute not- 

withſtanding. The only means for ſupplying 

tis defect in the ſtatute, is to raiſe a ſummons 
againſt the apparent heir, immediately upon the 


expiration of a year after the death of the debt- 
or, and to execute an inhibition upon that de- 
pending action. 


Previous to the obtaining an adj adication 
contra haereditatem fjacentem of a defunct, there 
muſt be a proceſs raiſed againſt the apparent 
heir of the debtor for payment. The ſummons 
mould recite the grounds of debt, and ſubſume, 
Ihbat the purſuer has demanded payment from 
e the heir, which he has not only refuſed to do, 
8 but lies out, and will not enter himſelf to the 


66 ' debtor 3 $ 


1 Charles II. 1661, cap. 24. 
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« debtor ; and therefore conclude that the heir, 


* ag repreſenting his predeceſſor on one or o- 
ther of the paſlive titles known in law; at 
« leaſt, as lawfully charged to enter heir to him, 
« ſhould be decerned to make payment, &c. 
At the ſame time, with the executing of this 
3 or defore, a general charge ſnould be 


executed againſt the heir of the debtor, char- 


ging him to enter heir, in general, to his pre- 


deceſſor within forty days, conform to act of 


Parliament. 


The ſtatutes which . this writ * 


make no diſtinction whether the heir is within, 


or out of Scotland. But, if he is not in Scot- 


land, practice has prolonged the term to ſixty 
| days. RE 


| Year and day muſt be elapſed after the death 27 


of the debtor, before theſe proceedings can be 
_ 5 


Though the general charge to enter heir is 


neceſſary, when the adjudication is for the debt 

of a defunct, it is unneceſſary when it is for the 
debt of the apparent heir himſelf : But, eren 
In that caſe, a ſpecial charge is neceſſary, if the 
heir does not renounce. | 


The general charge may be excented at the 
fame time with the ſummons. But the days of 


4K this 


James V. 1540, c. 196. ;—James VI. 1621, e. 27. 
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this charge, and the full induciae of the ſum- 
mons, muſt both be expired before the 
of the ſummons; that is to ſay, if the debtor is 


in Scotland, it will require 67 days, and 13s, if 
the debtor is not in Scotland. If the defender 
gives in a renunciation of his inheritance, the 
_ decreet will be pronounced, aſſoilzieing him 
| perſonally, but decerning cognitionis cauſa, to 
the effect the purſuer may have adjudication, 


and other action againſt his debtor's eſtate, as 


if he were entered; and upon this decreet he 
may raiſe ſummons of adjudication. a 
This laſt ſummons ſhould recite the decreet, 


and that the defunct had pertaining to him at 


his death the following lands, &c. and there. 
fore conclude, © that the whole lands which 
b pertained to the defunct, and the rents, mails, 
e and duties thereof, from and ſince his death, 
and, in time coming, ſhould be adjudged from 
his heir, and decerned and ordained to per- 
„ tain and belong to the purſuer heritably, 


ein payment and ſatis faction to him of the ſe- 


« veral ſums in the decreet, and intereſt there. 
« of, as the ſame ſhall be accumulated at the 
date of the decreet of adjudication to follow 

upon the ſummons, &c. and that the purſuer 

© ſhall be decerned to be infeft by the ſuperi- 
Hor,“ &c. and, upon this ſummons, a decreet 


of adjudication may be obtained. 


« right, title, and intereſt, competent to him 
therein, ought and ſhould be adjudged,” &c. 


But, before decreet is pronounced on this branch 
of the libel, decreet ſhould be extracted on the 
firſt branch, and the extract produced; fo that 

the chief benefit ariſing from this method, is the 


faving time. With regard to expence, it is lit- 
tle, or nothing ; and, if the heir ſhould not re- 
nounce, it enlarges the expence, by lengthening 
the libel, part of which, in that caſe, proves 


uſeleſs, as a new ſummons of adjudication muſt 


be raiſed. 


Decreets of adjudication contra haereditatem 


jacentem were in uſe long before the act 1672, 


and do not fall under it; and therefore the con- 
cluſion of the ſummons of this adjudication 


does not contain the alternative concluſion for 
a ſpecial adjudication, but is for the whole 
lands which pertained to the defunct; and the 


decreet of adjudication following on it carries 
1 3 
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If the purſuer ſuſpects that the heir will re- 

nounce, the concluſion for an adjudication may 
be inſert in the ſummons of conſtitution thus: 

And in caſe the defender ſhall refuſe to enter 
« heir to his predeceſſor, and ſhall give into pro- 

r ceſs a renunciation to that effect, then, and 

« in that caſe, the whole lands, and others for- 

« ſaid, which belonged to the defunct, and 
« whole rents, maills, and duties, from and 

« fince his death, and in time coming, with all 
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right to the whole rents retro from the death of 


the anceſtor ; the whole haereditas jacens of the 


defunct — adjudged. It is otherwiſe in de- 
creets of adjudication on the act 1672. Theſe 
carry only the right from the date of the adju- 
dication. 


] 


Q 


h of 
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de. 
heſe 


dju- 


IP. 


of Decreets of Adjudication in 


Security. 


Theſe adjudications w were in uſe before the 
act in 1672, and do not fall under it. 
The validity of a decreet of adjudication in 


ſecurity has been lately adjudged and confirmed 
by the Court. John Coghlan purchaſed 


* the barony of Smithſton from Sir Thomas 


„ Wallace, who warranted that the lands ſhould _ 


« yield L. 800 of neat rent yearly, for a certain 


« term of years; and, in conſequence of this 
12 warrandice, Sir Thomas granted bond to the 


purchaſer : 


* Rank. of Creditors of Sir Thomas Wallace. 


T HEN a debt is liquid, and the term of 
payment not come, the Court of 
Seſſion has been in uſe to give a decreet of ad- 

judication in ſecurity of the debt when it ſhall 

become due. In ſuch decreet, there can be no 
Fi accumulation. of intereſt, for an evident rea- 
fon. 
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< purchaſer to pay the faid IL. 800 yearly, or 


* ſuch part thereof as the rents of the lands 
* ſhould fall yearly ſhort of the ſaid ſum. The 
rents payable having fallen far ſhort of that 
e ſum, the creditors obtained a decreet of ad- 
* judication, in payment of the bygone defici. 
cc ent rents, for which he had obtained a preyi. 
sous decreet ; and adjudging alſo in ſecurity 
of the L. 800 annually, in time coming, or at 
< leaſt in ſecurity of ſo much thereof as the 
rents ſhould annually fall ſhort of the L. 800. 
ce To this laſt part is was objected, that the de- 
< creet, as to future deficiencies, could not be 
&* ſuſtained, becauſe the debt was not liqui- 
© dated. Anſwered, the annual large ſum of 
L. 800 in the bond was liquid, though the 
„ reſtriction was not, as depending on a future 
„ contingency ; and that it was in the preciſe 
< caſe of many annuities to widows reſtrictable 


< on their entering into a ſecond marriage. The 


Court repelled the objection, and refuſed a 
< reclaiming petition, without anſwers.” At 
adviſing the cauſe, the Preſident, and many of 
the Lords, obſerved, that an adjudication in 
ſecurity was the only means by which ſuch 
debts could be ſecured ; and rhat ſuch adjudi- 

_ cations were well known, and had been long 


vied in Scotland. 


CHAP. 


r 


Of Crngeilings 2 Decreets of 


Adj adication | on the Statute in 
1 


D E 0 RE E Tz of compriling v were intro- 

duced by ſtatute in 1469 *, and conti- 
| nued in uſe until they were diſcharged by ſta- 

tute in 1672 f. The form of proceeding, in lead - 
ing appriſings, is accurately ſet down in St Mar- 
tin; vide alſo Lord Stair, Lord Bankton, and 5 
Mr Erſkine's Inſtitutes of the Law. 


By the act in 1672, appriſings were diſchar- 
ged, and a particular adjudication was ſubſtitu- 


ted in their place. This proceſs, by the ſtatute, 
is only competent in the Court of Seſſion. By 
this ſtatute, the creditor may obtain an adjudi- 
cation of lands equivalent to the debt and inte- 


reſt, and one fifth part more. The debtor has 


2 privilege of redemption within five years; 


but, in the mean time, he is obliged to deliver 


* James III, 1469, c. 26. 
+ Charles II. 1672, c. 19. 
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to the creditor a ſufficient progreſs of rights to 
the lands, and to put him in poſſeſſion ; and, if 
he does not, the creditor is allowed to take an 
adjudication of his whole lands, in the lame 
way as he might have compriſed them. 

| The proviſions in the ſtatute have made x an 


alternative neceſſary to be libelled in the ſum. 
mons. The libel muſt recite the grounds of 


debt, and ſet forth, that the debtor cannot get 
payment; and conclude, © That, conform to 
the act 1672, ſuch parts and portions of the 
defender's lands as ſhall be worth the ſums 
„ owing to the purſuer, principal and intereſt, 


as they ſhall be accumulated at the date of 


© the decreet of adjudication, with a fifth part 

« more, beſide and attour the compoſition to 

the ſuperior, and expence of infeftment, 
Tn ought and ſhould be adjudged, &c.; and 
< that the defender ought to perform the other 
things incumbent on him by the ſtatute z or 
e otherwiſe, if he fail to do ſo, his whole lands 


and others ought to be adjudged, &c. in 


e payment and ſatisfaction of the debt, princi- 
pal and intereſt, as it ſhall be accumulated at 
„ the date of the decreet of adjudication, and 
ee alſo the penalty attour the compoſition to the 
e ſuperior, and expences of infeftment,“ &c. 
The penalty muſt not be libelled in the firlt 
alternative of the ſummons, the one fifth there 
libelled being inſtead of the penalty. : 

FS The 


the 


part 
1 to 
ent, 
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The denunciation of the compriſin g rendered 
the ſubject litigious *, ſo as to preclude volun- 
tary rights in prejudice of the purſuer. Cita- 


tion in the proceſs of adjudication, on the ſta- 
tute 1672 f, is declared to have the ſame effect; 
but, in both caſes, the creditor muſt complete 
his diligence by infeftment, without delay, o- 
therwiſe it will not be effectual in competition 


with other infeftments. 5 
The legal term for redemption of compriſings 


and general adjudications is ten years; but, in 
the ſpecial adjudication, it is only five years f. 


The general and ſpecial decreets of adjudica- 


tion alſo differ in this particular. In the firſt, 
the creditor is accountable for his intromiſſions 


during the legal ||; in the laſt, bei is allowed to 
poſſeſs without account 8. 


The ſuperior is obliged t to enter a compriſer 
upon payment of a year's rent, as the lands are 


ſet at the time. This act is extended to ad- 
judications. 

Abbreviates of lt and allowances 
of appriſings muſt be regiſtered within _ 


& © „ 
* Stair's Inſt. 1. 3. tit. 2. f 21. 
T Charles II. 1672, c. 19. 
t James III. 1469, c. 36. 
James VI. 1620, c. 6. 
9 Charles II. 1672, c. 19. 


= Charles II. 1069, c. 18. 
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If the debt, for which appriſing or adjudica. 
tion has been obtained, is not' compleatly paid 


within the legal, the ſubjects appriſed or adjud. 


ged become irtedeemable property. 

Appriſings and adjudications for debt · , fince 
the 1ſt January 1652, led within year and day 
of the firſt appriſing or adjudication, compleat. 
ed by infeftment, or by a charge againſt the 
| ſuperior, are entitled to be ranked pari paſſu, 
upon paying the creditor who obtained the firſt 
effectual adjudication or appriſing, his whole 
expence. Appriſings and adjudications led on 
a decreet of poinding of the ground, are prefe. 


Table, according to their dates, being excepted 
in this ſtatute 3 and — in AE 


do not fall under the ſtatute. | 
If the original debtor is dead, and adjudica- 


tion is to be taken againſt his heir, the ſame 


method is to be followed as directed in ths ad- 
judication in implement. 

If the debtor is alive, and it is intended to 
adjudge his anceſtor's eſtate, to which he has 
not compleated his right, a general charge is 


unneceſſary; but he ought to be charged to 


enter heir in ſpecial in the lands and other ſub- 


jects intended to be adjudged ; and, after the 


term in the execution is elapſed, a ſummons of 


adjudication may be raiſed, reciting the grounds 
of 


| * Charles II. 1661, c. 62. 


the 
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of dedt and the ſpecial charge, and * 
in common form. 

The ſpecial charge paſſes on a bill, in which 
the lands and other ſubjects to which the heir 
is charged to enter, mult be ingroſſed at 

This writ of letters of ſpecial charge, is found- 


ed on the ſtatute of James V. 1540 f, and ſta- 
tute of James VI. 1621 J. It is of two different 
kinds: One is intended to comprehend heritable 


ſubjects, in which the defunct was infeft ; the o- 


ther, to comprehend heritable ſubjects, in which 
the defunct was not infeft, or which, by their na- 


ture, do not admit of infeftment. This laſt is cal- 
led a general ſpecial charge; and the only diffe- 
rence in the ſtile of it from that of the firſt kind, 


is with reſpect to the particulars to which the 
heir is to be charged to enter. Both kinds of 
this charge is upon forty days, if the perſon wha 
is to be charged reſides in Scotland; and fixty 


days, if he reſides in England, or abroad. 

It is commonly ſaid, that a general charge is 
equivalent to a general ſervice, and that a ſpe- 
cial charge is equivalent to a ſpecial ſervice. 


This ſeems to be inaccurate; for, were a gene- 
ral charge equal to a general ſervice, then ſuch 
charge would comprehend all heritable ſubjects 


„„ Da er 1738, Creditors of Catrine againſt 
Baird of Cowdam ;—DiR. vol. 1. p. 131. 

7 James V. 1540, c. 106. 

I James VI. 1621, c. 27. 
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In which there is no infeftment ; and, in ſuch 
caſe, a general ſpecial charge would be unne. 

ceſſary. But it has been otherwiſe adjudged by 

the Court, upon this principle, that the effect 

ol a general charge is only to ſupply a proof of 

the heir's repreſentation of his anceſtor, by ſub. 
jecting him to a repfeſcarativn » on I failing 

to renounce. 

The form of the ſtile of a 'foectal charge, a 


publiſhed by St Martin's Stiles, ſeems only to 


comprehend lands in which the anceſtor died 


infeft ; and in this book, there is no form of a 


general ſpecial charge. In St Martin's time, 
few vaſlals were allowed to remain in non-en- 
try, and tacks of long duration were little in 
_ uſe. At preſent, it is otherwiſe; and there are 
alſo now many conſiderable bonds, though per- 
ſonal, yet rendered heritable by deſtination, 
which makes the general ſpecial charge more 
frequent. In ſo far as concerns lands, the de- 
tet in the form given by St Martin ſhould be 
ſupplied, by adding, after theſe words, in which 
| the anceſter died infeft, what follows, or to 
< which he had right by diſpoſition, or any other 
manner of way, either legal or conventional.” 

Many practitioners do not ingrofs the lands 
in the bill of the ſummons of adjudication. Mr 
_ Hew Crawfuird firſt introduced this practice; 
and it has never been objected to, or tried; but 


the objection ſeems to de equally well founded 


with 


n 4g 


with the fame objection which was made to a 
bill of ſpecial charge, where the Lords found 


page gs the . 


jection to a ſpecial charge. 


All adjudications on the ſtatute 1672 ſhould 
proceed on a liquid obligation, or decreet, upon 
which poinding might follow; particularly if 
the adjudication is general, on the ſecond alter- 
native of the ſtatute, which directs ſuch adju- 


dications to be in the ſame manner as compri- 
ſings were formerly; and compriſings being on- 


ly a ſupplement to a poinding, in defect of 
moveables, before obtaining the compriſing, it 
behoved the debtor to be firſt charged and de- A 


nounced upon a horning. | 
Upon this principle, an adjudication taken 


upon a bill, which has not been proteſted and 


regiſtered within ſix months, without a previous 
decreet againſt the debtor, ſeems to be —_ to 


objection. 

Adjudications upon bonds, in the Engliſh 
form, for a double penal ſum, with a condition 
annexed, were little known in Scotland until 
lately; and the practitioners were at a loſs to 
know in what manner ſuch adjudications ſhould 
be taken, particularly whether or not, previous 

to the raiſing the ſummons of adjudication, the 
debt ſhould be conſtituted by a decreet of a 


court in Scotland. With reſpect to this point, 


the Judges were of different opinions: But, in 


the caſe of the creditors of the Tork- Building 


"I" 
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Company, the adjudications, taken on the bonds 


In the Engliſh form, without a previous decreet, 

were ſuſtained. 

| _ Many of thoſe adj udications were erroneouſly 
taken, to wit, for the principal ſum and inte. 
reſt, as accumulated at the date of the adjudi. 


cation, and a fifth part more in name of pe - 
nalty. But this form had no foundation in the 


tenor of the bond; for the ſole obligation in 
fuch bonds, is to pay the whole penal ſum; 


and the bond is defeaſible only upon imple. 


ment of the condition annexed to the bond. 
In carrying on ſome of theſe proceſſes of ad. 


judication, I was adviſed by an eminent counſel, 
then his Majeſty” s Advocate, to take the adjudi. 
„For the 
% double penal ſum, at leaſt as mh thereof as 
will compleatly pay the ſum borrowed, and 
e whole intereſt thereof, and expences laid out, 


cations in the following terms: 


* or to be laid out in recovering and making 
<* the debt effectual.“ 


This form ſeems to be agreeable to the na- 


ture of the obligation; and it has ſince been, 
in effect, confirmed by the judgment of the 
Court of Seſſion, in the caſe of the creditors of 
the York-Building Company, which reſtricts 
the adjudications on thoſe bonds to the penal 
ſums, and intereſt thereof, from the dates of the | 


adjudications. 


In bonds of this kind, there being no obliga- 
tion for payment of intereſt, the neglecting to 


make 
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Ch. V. Of Adjudications on the Aa 1 
make a legal demand of payment within twen- | 


ty years of the date of the bond, implies a legal 


preſumption that the debt has been paid; and 
conſequently, that the debt cannot be demand= 
ed after the elapſe of twenty years. But this 
preſumption may be defeated by other ſtrong 
preſumptive circumſtances, tending to ſhow that 


the bond has not been paid. 


In the courſe of the ranking of the creditors 


of the York- Building Company *, the Court of 


Seſſion repelled this objection of vicennial pre- 


ſeription; but ſuſtained another objection of 


the long negative preſcription of forty years. 


This laſt deciſion has ſince been reverſed by the 


Houſe of Lords upon an appeal, which makes it 
probable, that, if an appeal ſhall be entered 5 
gainſt the judgment on the vicennial preſcrip. 
tion, the decreet of the Court of Seſſion, on 


that point, will be affirmed. 
Inſtead of accumulating all the ſeveral ſums, 
in a decreet of adjudication, into one, it is bet- 


ter to keep each article ſeparate by itſelf + ; be- 


cauſe, on ſuſtaining an objection to one of the 
particulars, if they are all accumulated in one 


ſum, the Court will reduce the whole decreet; 
whereas, when they are kept ſeparate, the ob- 
jection will only be effectual againſt the article 


to which the objeQion is made. 


31ſt aer 1783. 
[ * Ty 1784, Porteous againſt Naſmith. 
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0 H A P. VI. 


Of Charters and Seiſines on Com- 


priſings, and Decreets of ws of 
dications. 


3 HE creditor having obtained a compriſing 


or ad Judication of any of the kinds before 


mentioned, 1s entitled to have a charter from 
| the ſuperior, upon payment of a year's mail of 
the lands, &c. as ſet at the time Tx. 


The form of theſe charters is the ſame with 


| that of a charter of reſignation, with the neceſ- 
_ fary variation of the quaequidem, according to 


the different circumſtances of the caſe ; a ſpeci- 


men of which has been given in that of a char. 
ter on an adjudication in implement. 
By a decreet of fale, the purchaſer is entitled 


to a conveyance + of the ſeveral debts paid out 


of the price, with abſolute warrandice of the 
| . to the extent of the ſums paid; and it i- 
declared 


James III. 1469, cap. 36. 
+ AR. Sed. March 31. 1685. 


on w 


one without prejudice of the other. In ſome 


caſes, particularly in fales at the inſtance of an 
apparent heir, it may be proper to keep up the 
rights to the debts ; in ſuch caſes, the quaequi- 
den ſhould recite the decreet of ſale, and alſo 
u- the ſeveral decreets of PR of the cre- 


ditors, and conveyances thereof. 


Appriſings and adjudications for metal my 
debts, led within year and day of the firſt effec- 
tual one *, are entitled to a pari paſſu preference 
fing WM vith the firſt, with this difference, that the firſt 
fore zppriſer or adjudger is entitled to a preference 


rom for the expence of obtaining his adjudication, 


il of and of completing it by infeftment, or a charge 
to the ſuperior. The ſtatute defines what is 
deemed to be the firſt effectual decreet, viz. that 

on which the firſt real right or infeftment has 


followed, or the firſt exact diligence for obtain- 


| king or prince. 


it i: Though a charge to the ſuperior, or the pre- 
ared lenting a ſignature on a compriſing, or decreet 


» Chatles II. 1661, cap. 62. 


Ch. VIs Of Charters, Rc. on Adjudications. 455 


declared that he may poſſeſs in virtue of theſe 
rights, or of the decreet of fale, or of both, the 


; ing the ſame; and practice has aſcertained the 
har- laſt of theſe, by ſuſtaining a charge executed 

MU :painſt the ſuperior, if a ſubject, and the pre- 
Hed ſenting a ſignature in Exchequer, on the decreet 
out of adjudication, when lands are holden of the 


3M 3 _ of 
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of adjudication, is ſufficient to entitle the firſt 
adjudication, &c. to a preference to all other 
adjudications obtained after the year and day 
from the date of the firſt is expired; yet, in 


competition with titles, upon which infeftment 


| has followed, it will not avail the creditor, un. 
leſs he has completed his right by infeftment “. 

In the caſe laſt quoted, the heritable bond, 
which was the ſubje& of the competition, was 
granted prior to the competing adjudication, 


but the infeftment on it was poſterior to the 
execution of the charge againſt the ſuperior. 
It would have had a different effect if the heri. 


table bond had been granted after the citation 
on the ſummons of adjudication ; for ſuch cita. 


tion, by ſtatute, being declared equivalent to a 


denunciation in an appriſing, which renders 
the ſubject litigious, no voluntary act of the 
debtor could have hurt the preference of the 
adjudger, if he had e his diligence 
without delay. 

Inſtruments of ſeiſine on all theſe charters 


proceed 1n the ſame form with all other lei 


ſines. 


Appriſings and dice if not redeem- 
ed within the legal, become abſolute and irre- 


- N riglits; and, when intended to bea 
radical 


* February 26. 1724) Stirling azainſt Creditors ot 
Dallaqhan. 


mg He 
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radical right to an eſtate, it was uſual to ſecure 


it by a decreet of declarator of expiration of the 
legal. This proceſs has been for ſome time 
diſuſed, as being ineffectual; becauſe, when a 
debtor becomes inſolvent, all his creditors com- 


monly proceed to take decreets of adjudication 


of his eſtate ; but, when a decreet of adjudica- 
tion is ſingle, or when all the decreets are in 
the perſon of one creditor, this proce uns 


to be uſeful. 


In England they have an Aion ſimilar to 


this, namely, to forecloſe the equity of redemp- 


tion of mortgages. But this action, though in 


ſome reſpe& ſimilar to ours, in fo far as it ren- 


ders the property irredeemable, yet there is a 
difference between the form of that, and our 
action of declarator of expiration of the legal; 
for the concluſion of our action is, © to have 
* it found and declared, that the legal term of 
© redemption in the decreet of adjudication is - 
« expired, and that the debt for which the ſaid 


% adjudication was obtained, or at teaſt part 


thereof, after deduction of all payments, re- 


% mained due, and unpaid, at the expiration 
* of the ſaid legal term of redemption, and 


© that, therefore, the lands and others ad- 
% judged, ought and ſhould be declared to per- 
* tain and belong to the purſuer, inn, and 
> irredeemably, i in all time coming.“ 


The 
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that it is competent to a mortgagor , at any 


3 cc 
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| The action in England is founded on this, 


reaſonable time, to recal or redeem his eſtate, 
paying to the mortgagee his principal, inter- 
eſt, and EXPENCES 3 which privilege, allowed 


to mortgagors, is called the equity of redemp. Of 
tion; and that, on the other hand, the mort · 


gagee may 0 compel the ſale of the eſtate, L 
in order to get the whole of his money im- ! 
mediately ; or elſe call upon the mortgagor 4 


to redeem his eſtate preſently, or, in default 
thereof, to be for ever forecloſed from re· 
deeming the fame.” “ 


55 bs 11 


* Judge Blackſtone's Commentaries, book 2. ch. 10. 


„ 10. 


march in all time coming. 


CH AP, wu 


Of Adjudications, by Juſtices of 
Peace, and other Judges Ordi- 
| nary, of Lands for the benefit 


of Incloſing. 


HEN the boundaries or marches of the 
lands of two conterminous heritors are 
uneven *, or untit for a dike, or the planting of 
a hedge, it is competent to either party to make 


an application to the ſheriff, juſtices of peace, 
or other judge ordinary, to viſit and ſtreigbt the 


marches. Thoſe judges, by ſtatute, are authori- 
ſed to aſcertain the value of the parts of ground 
which may be neceſſary to be exchanged on this 


occaſion, and to adjudge to each party the part 
of the ground which falls on his fide of the 
march; which part fo adjudged is declared by 
the ſtatute to remain with the party to whom it 
is adjudged as part of his lands; and the march 


line ſettled by the Judge is declared to be the 


This 
* Charle: II. 1669, cap. 17. 
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This ſtatute * was made in conſequence of a 
former ſtatute of the ſame king in 1661, for 


the benefit and encouragement of planting and 


incloſing of ground. By this ſtatute in 1661, 

the ſheriff, juſtices of peace, &c. are authoriſed 
to caſt about the highways, for the convenience 
of incloſing, provided the heritor does not re- 
move them above two hundred ells upon his 
whole ground. The ſtatute alſo provides, that 
the march dike or ditch between two contermi. 
nous heritors thall be made at their mutual ex. 
pence. 


a petition by either of the parties to the judge 


ordinary, who grants warrant for cning the 


other parties concerned. 


„ Charles II. 1661, ch. 41. 


CHAP, 


The adjudication i in this chapter proceeds c on 


_ 


C H A P. VII 


of the Right acquired bs a Jud 


cial Diviſion of Lands Tying in 


the inhabitants, when invaded, to protect the 


property of their neighbours, as well as their 


own, the tenants and labourers of the ground, 
who, for ſecurity of their perſons and effects, 


naturally took up their refidence in ſmall vil- 
lages, contrived to have their ſeveral poſſeſſions 
ſo intermixed, as to make it difficult for the in- 


vaders either to diſtinguiſh them, or to deſtroy 


the crop of the land of one individual without 


greatly endangering that of his neighbour. This 
appears to have been the original cauſe of the 
poſſeſſion of lands in run-ridge. | 
| Though, 


HE country of Scotland, anciently, was li- 
able to ſudden invaſions from the Engliſh, 
Danes, and other nations, who commonly burn- 
ed and deſtroyed the crops, and plundered the 
inhabitants, of the countries they invaded. As 
a ſecurity againſt this, and in order to ſtimulate 
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Though, according to the literal meaning of 
the word run-ridge, one would be apt to ſup. 
poſe, that the land was thus poſſeſſed. by indi. 


viduals in ſingle ridges, interſected by the like 
| poſſeſſion of their neighbours, yet, in ſuch poſ- 


ſeſſion, it often happens that three or four ridges 


are laid together. Lands lying in this form are 


ſaid to be in rundale. Both thaſe kinds of poſ- 
ſeſſion are great dars to the improvement of the : 


land. 


Aſter the union of the crowns of England 
and Scotland, the ſubjects of both nations be- 
S came more connected; and, from ſuch connec- 
tion, the inhabitants being more able for de- 
fence, they became leſs liable to foreign inva- 
ſions, and property in both countries decame 


more ſecure. 

The ſecurity of property ca naturally led 
to the improvement of it, poſſeſſion in run-ridge, 
which was a bar to fuch improvement, became 


an object of the legiſlature. Accordingly, by 
a ſtatute of King William in 1695 *, The 


: « ſheriffs, ſtewarts, bailies of regality, and j ju- 
<« ſtices of peace, where the lands lie, upon ap- 


_ © plication made to them by any of the parties 
* intereſted, are empowered to divide lands 


* lying in run - rig amongſt the ſeveral pro- 


* Prietors, according t. to their ſeveral intereſts ; 
85 cc * with : 


* William, 1695, ch. 23. 


mw we. 5T. © © 


« with an exception of borough and incorpo. 
« rate acres, J 
« der this ſtatute.” 


In treating the fubject of this chapter, we 5 
ſhall confider, . 
1. The perſons entitled to ſue for a divfion, 
and the court in which 6 Þs #6 be 2altÞ. | 
tuted. 


bs The perſons neceſaily to be cited as de 
fenders. 


I The ſubje& to be divided, the rule of di- 
vikon, and the benefit TOY 1 divifion : 
to the parties intereſted. 18 

With reſpe@ to the firſt of theſe, i it is to be 

obſerved, that the action is only competent to 


heritors; conſequently, neither tenants nor life- 
renters can, by themſelves, ſue for a diviſion. 


2dly, Before commencing the ation the | ol 
ſuer mult be infeft. 


3dly, As the ſtatute mentions very particu- 


larly the jud ges to whom application ſhall be 
made, it is doubtful whether an action upon 
this ſtatute is originally competent in the Court 
of Seffion; though there can be no doubt of 
the competency of that court, in the ſecond in- 


ſtance, by advocation or reduction. 


As to the defenders in this action, every per- 
ſon having intereſt in the lands muſt be called; 
that is to ſay, both liferenters and ſiars, and alſo 


the ſuperior of the lands: But it is unneceſſary 
2 N | | to 


— EL. — 
A OF U 


B. i. 
to cite the tenants; ; though it is competent to 
them to enter an appearance in the proceſs, and 
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to attend to the diviſion, ag their intereſt may 


be materially affected by Wai 
The third point is in part neue? wothe 
 ſatute, which dire&s, that the diviſion ſhall 


ade made according to the ſeveral intereſts of 


<« the parties, ſo as ſpecial regard ſhall be had 


eto the manſion-houſes of the ſeveral heritors,” 
That is to ſay, that each party ſhall get a pro- 


portion of land, either in extent or value, equi- 


valent to what he was poſſeſſed of before the 


_ diviſion; and that, in localling the portions of 


each heritor, regard ſhall be had to the conve- 

niency of ſ. tuation 1 with — to has . | 
nM. | 
With reſpe& to FY ſubje to is Aivided, the 


judgments of the Court of Seſſion + have not 
been uniform in deciding what properly falls 
under the denomination of run- ridge. The 
court, lately, have refuſed to ſuſtain action for 
dividing lands as run-ridge, where the contigu- 
ous parcels conſiſted of more than four acres. 


It may be here proper to obſerve, that though, 


in general, the whole lands under diviſion are 


holden of the fame ſuperior, and by the ſame 


tenure, yet it may happen, that, in ſome caſes, 


the tenure and luperior , of the lands to be di- f 
| \ vided 


+ January 17. 1782, Lady Gray againſt Blairs. 
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to vided may be different; in ſuch caſe, the value 

nd and difference of tenure of the lands muſt be 1 
W. eſtimated, ſo as the ſuperiors may ſuſtain no . | 
boss by the exchange. If this method ſhall be — 
he W obſerved, it will be indifferent to the ſuperior -_ 
all which of the lands are allotted to his vaſſal, 
of. provided the tenure thall remain the fame. TP | 
2 The right given in conſequence of a judg- | 


ment under this, and the ſtatute for ſtreighting i 
marches being intended as a permanent title, it — 
behoves the proprietor to be poſſeſſed of the — 
evidence of his right. While the extract of the 
decreet is extant, that will be ſufficient ; but, | 
| ſhould the extract be loſt, it may be difficult to MY 


_ obtain a new one from the juſtices of peace, if 
1 the proceſs has been carried on in that court; 
he the records of that court not being regularly ; | 
wot kept in many counties in Scotland. It may, . 
ls therefore, not be adviſeable to inſtitute the pro- li 
he cels of divifion before the juſtices; though,. in | | 
or the caſe of ſtreighting marches, where a wall, | i 
'U- ditch, or hedge, i is generally erected immediately 5 Fi 
4 on the boundary, at the mutual expence of both — 
parties, the *. of peace court may be proper. I 
re | : 
ne Note. * a * between the RAR of York 
s, Building Company, and the Company, de- | 
li- cided Jan. 28. 1774, ſeveral queſtions oc- | 
ed curred in the W worthy e of the readers | 
attention, 
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inhabitants that poſſeſſed it were generally not 


induſtrious : Being much addicted to war, they 
became idle in time of peace, and were gene- 
rally employed by the great men, their maſters, 
and overlords, in aſſiſting them in the chace, 

and purſuit of the deer, and other wild game. 

Tillage, at this time, was very little attended 
to. In many parts of the country, the farms 
let to the tenants conſiſted chiefly of paſture 


grounds : 


NCIENTLY the Kings of Scotland were 
| poſſeſſed of large eftates in land, great 

waſis of which were allotted for breeding and 
maintaining wild game, for the King's amuſe. 
ment and ſport in hunting and hawking. The 
nobility, who then were alſo poſſeſſed of large 
landed property, followed the King's example 
in this, and large tracts of waſte lands were re- 
ſerved by them for the fame purpoſe. The 
country was then not populous ; and the few 
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: Theſe were ſtocked with cattle, ſheep, 
goats, &c. which were ſuffered to range at large 
in the wild open fields, both in the winter and 
ſummer ſeaſons. The people themſelves were ſup- 
plied in fewel by peats and turfs from the muirs 
and mofles; and their houſes were covered with 


taken from the ſurface of the ground. 
In this ſituation, it behoved the tenants 0 

have large poſſeſſions; and ſuch of them as re- 
ſided in the neighbourhood of the foreſts kept 

for game, were allowed to paſture their cattle, 
and to dig their turfs, in the foreſts of their 
lords and maſters, promiſcuouſly. From this 
_ promiſcuous poſſeſſion of the tenants, theſe large 
waſte tracts of ground, which originally were 
intended for the maintenance of wild animals, 

got the name of commonties or foreſts. TT 
In proceſs of time, the large eſtates of the 

nobility and barons, by the extravagance and 
neceſſities of the owners,. were ſometimes obli- 
ged to be ſplit and ſold to different proprietors, | 
to whom the privileges enjoyed by the tenants 
of the former owners were conveyed. Thoſe 

privileges got the name of ſervitudes; and un- 
der this right the new proprietor became 1 inter- 
eſted in the commontyʒ. =, 
When this right of ſervitude was not con 

veyed with the lands, it often happened that the 
new neighbour, willing to | entarge his poſſeſ- 
ſion, 


zn n eee 


feal and divot; which are a thin Ln * turf 3 


= „ — as 7 9". 0 4 ISO * — ö 
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ſion, wok the benefit of the ambiguity of . | 
boundaries, and paſtured his catile on part of 
the commonty. This poſſeſſion, though with. 
diut title, if ſanctioned by forty years uninter. 
rupted preſcription, became a good title to the 


property of the part poſſeſſed; ſuch. poſſeſſion 


being underſtood to be as part and pertinent of 
the poſſeſſor, without a title, is oſten in a better 

ſituation than he who has the —_ of a ſer. 
vitude in his charter. 


When a village happened to be aid; into 0 


a royal borough, it was uſual for the King to 


make a grant of a portion of land to the magi- 

ſtrates, for the uſe of the horough. Theſe lands, 
if in tillage, were commonly parcelled out, and 
let annually to the burgeſſes. Such parts of the 

lands as were only fit for paſture, were reſerved 
as a common, for paſturing the cows of the 
burgeſſes. 


As the country became detter inhabited, a 


cultivation, by tillage, came to be more fre- 
quent, the promiſcuous poſſeſſion of the com- 
monties became more limited, and the perſons 
who had right to the ſervitude of paſturage Were. 
permitted to ſend only a certain number of 
beaſts to the common. This reſtriction was 
uſually made by order of the baron court, and 


by ſumming up the nuguber of cattle kept, and 


reckoning the n which the roum, or 


farm, 


ug. 
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farm, of each tenant was able to maintain. 
From the manner in which this was con- 


ducted, i got a * ne and roum- 


The ae hows, of this kind of 


felt, as improvement advanced, it at length be- 


came an object of the legiſlature, and a remedy 
to it was provided by an act of parliament, ſi -· 
milar to that paſſed in the fame nn reſpect- 
ing run- ridge lands. 

By this laſt ſtatute *,- it is competent to | 
any of the heritors intereſted in any com- 
* monty, excepting thoſe belonging to the King 


and royal boroughs, to inſtitute a proceſs in 


the Court of Seſſion for a diviſion thereof.” 
In treating of the ſubject of this chapter, we 
ſhall follow the ſame order with that in the pre- 


ceding chapter ; and, in doing this, we need 


only obſerve, that the rule regarding the pur- 
ſuers and defenders in this action, is the ſame as 


in the proceſs for diviſion of run-ridge lands ; 


with this difference, that, in the cafe of a com- 


monty 4, the action is competent to every one 


who has right to a ſervitude, as well as toa 


proprietor; whereas, in the other, it is 1 com- 
n to a * 


The 


* William, 1695, c. 38. 
+ Erſkine's Inſt. b. 3. t. 3.4 57. 


promiſcuous poſſeſſion being every day more 
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The third point mentioned in the p 

chapter, being the rule by which the lands ane 

mort recital of the ſtatute,” which contains very 

: particular directions as to the mode * proceed. 

ing of the judges i In the diviſion. ae at 

By this ſtatute, the judges — 

4 ̃ to diſcuſs the relevancy of the bel; that is 

do ſay, whether the commonty libelled is ſuch 

as may be divided; and, ſecondly, — purſuer's | 

| title to maintain the action. 

I The count is alſo empowered, by the atute, | 
YON 0 determine the rights and intereſts of the 

„ ſeveral parties concerned, and to value and 

divide the ſame according to the value of 

© their ſeveral rights and intereſts, and to grant 

« commiſſions to ſheriffs, ſtewarts, bailies of re- 

« gality, or their deputies, juſtices of peace, or 

others, for perambulating, and taking all 

e other neceſſary probation to be reported to 

* the Lords, who ſhall ultimately determine the 

_ « faid proceſs ; and, where moſſes ſhall happen 

to be in the faid commonties, the Lords are 

e empowered to divide the ſaid moſſes among 

the ſeveral parties having intereſt therein; or, 

in caſe it be inſtructed to the Lords that the 

* ſaid moſſes cannot be conveniently divided, 

the ſaid moſſes ſhall remain common, with 

« free iſh and entry, whether divided or not. 

« And the intereſt of the heritors having right 


«mn 


TY 
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8 in ah commonties ſhall be 1 accor- 
« ding to the valuation of their reſpective lands 
« or properties: And the diviſions are appoint- 
ed to be made of that part of the commonty 

« that is next ** to each beritor s proper. 5 
| 6 ty. ie 250 


"ho adn the diviſion, uni ee 


that the poſſeſſion of the commonty, and the 5 . 

ſhare to be allotted to ſuch poſſeſſion, is not al 

ways confined to the preciſe farms for which 

ſuch poſſeſſion. has been had: For, in the caſe 

of a barony, the poſſeſſion of any of the tenants 
in the barony * will be holden as poſſeſſion for 

| the whole barony, and the proprietor of the ba- 
rony ſhall be entitled to a ſhare of the com- 
monty, in proportion to the valuation of the 

whole barony. This point, however, has been 


variouſly decided by the court. Vide Kilker- 


ran's Deciſions, verb. Commonty. - 


In determining the proportions of the com- 


monty to be allotted to the ſeveral perſons in- 


tereſted, the judges, for ſome time, were in uſe 


to adjudge to the proprietor of the commonty a 
fourth, as a praecipuum. But, in 1748 f, after 
a very full diſcuſſion of the point, the court 
varied that rule; and, inſtead of entering into 
the bn UE right of the proprietors, the judges | 

=; 2 W- divided 


* 8 23. 1757, Balfour againſt Douglas. 


+ June 8. 1748, Sir Jon Soar br ates _ — 
kenzie. 
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divided the ſurface of the ground amongſt the 


ſeveral claimants, reſerving to the proprietors 


the whole benefit of mines and minerals under 
ground. The judgments which have been given 

by the court, ſince the deciſion in 1748, have 

been uniformly in the ſame terms „ 

The ſuperior of the commonty ought not to 


be hurt by the diviſion, his right being indivi- 


ſible; and, therefore, if the commonty is hol. 


den of different ſuperiors, the allotments muſt 
be ſo made as the. ſuperior ſhall not be deprived 


of his duties or caſualties and each party who 
gets a lot, muſt hold that lot of the fame ſupe- 


5 = Ms and by the ſame tenure, by which the lot 
was holden before the diviſion ; paying a rate. 


able proportion of the feu, and other duties, to 
the former ſuperior, as before. 


Ihe advantages to the country in general, as 


well as to individuals, in conſequence of this, 
and the other ſtatutes mentioned in the two 


preceding chapters, are very great; and in this 


particular we have the better of our neighbours. 
in England, ia fo far as our ſtatutes are gene- 
ral, aud are applicable to every caſe ; whereas, 
in England, a particular act of parliament is ne- 
ceflary to every diviſion, which i is attended with | 


2 > large CX PENCE, 


» Divifon of Commonty of Tranent, the property 
of Yoik Building Company. 


Before 
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| Before finiſhing this chapter, we think it 


right to beg the reader's attention to a doubt 
which has occurred to us upon reading the 
ſtatute; to wit, whether the judgment of the 
Court of Seſſion on this ſtatute is final, or liable 
to review by an appeal to the Houſe of Lords. 
After mentioning the commiſhons to be granted 
by the Court of Seſſion to the inferior courts, 
the words of the ſtatute are as follows: Which 
* commiſſions ſhall be reported to the ſaids 
Lords, and the faid proceſſes be ultimately de- 
* termined by them.” It is not clear whether 
it was meant by the word ultimately, that the 
judgment ſhall be final; or whether the exprel- 
fion has only a reference to the proceedings 


in executing the commiſſions by the inferior 


_ courts. The utility in having the matter ſpee- 


dily determined, and the accuracy by which 


the proceedings are directed to be carried on by 
the ſtatute, ſhould ſeem as if parliament intend- 
ed that the judgment of the Court of Seſſion 


ſhould be final. But this we mention with 


great diffidence; and we do not know that ever 
| this queſtion has been tried, 8 | 


BOOK 


EEE 1 


Of | the Extinction of Rights, 


- of the different manners in which Rights i 
are Extinguiſhed, 


HE word extinction ſeems not to be uſed 
as a law term in England; inſtead of it, 
the Engliſh make uſe of extinguiſhment, which 
they define to be an effect of conſolidation. We 
here propoſe to uſe the word extinction in a 
more extenſive ſenſe; to wit, as an abſolute an- 
nihilation or voidance of a right, in whatever 
way it may be effected. . 
A right may be extinguiſhed, 
1. By a condition expreſſed, or implied, in 
the writing or deed itſelf. 


2. By 
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2. By preſcription. 


3. By cancelling the — by which the | 


right i is eſtabliſhed, 
4. By diſcharge, c or other amar deed. 
5. By decreet of a court. 


6. By defeazance, o or counter + obligation, or 


declaration. 


0 


he 


Of the Extinction of Rights by 
conditions in Deeds or Writings 


 — or implied. 


= following examples will ſuffice to ſhow 
how a right may be extinguiſhed by con- 
| ditions expreſſed in the deed conſtituting it. 
If a deed is granted to ſubſiſt for the life of 
the grantee, or for a term of years only, it of 


courſe becomes void at the expiration of ſuch 
term. For example, if a tack is for the life of 
the grantee, it muſt of courſe fall upon the 
death of the perſon for whoſe life it was granted. 


A tack for a term of years muſt ceaſe and be 
determined at the end of that period; and, 
though the tenant, if he is not properly warned, 
may continue his poſſeſſion for another year, 


yet that is properly under a legal ſuppoſition 
that the tack is renewed for a year, as appears 


from the term uſed in ſuch right of poſſeſſion, 


to wit, tacit relocation. 


Tacks 
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Tacks let by a liferenter for the liferenter's 
life, ſubſiſt to the term of Whitſunday after the 


| liferenter's death; and tacks let by a wadſetter 
for the term of his wadſet, remain in force 
| quoad the tenant, until the next Whitſunday 
_ - after the redemption. Theſe proviſions are 
made by ſtatute in favour of the tenant *, that 
he may not be removed ſuddenly ;. but the rent 
is payable to the perſon having the legal right to 
it. This ſtatute extends alſo to the terce and 
ward. But there is no proviſion in the ſtatute 
with reſpect to the tenants poſſeſſing, by tack, 


for their own life, which, by analogy, one ſhould 
think ſhould be determined by the ſame rule; 


= though the practice is otherwiſe, the heir of a 
poſſeſſor by liferent tack being obliged to re- 


move upon the death of the leſſee. 


If a deed is granted under a condition that 
the grantee ſhall do ſomething, or avoid doing 
it, under an irritancy and forfeiture of his right, 

in caſe of neglect or contravention, ſuch deed 
| ſhall become void, upon the failure of the obli- 


gee to perform, or his contravening the condi- 


tion; but the irritancy muſt be declared by * 


_ creet of a proper court. 


Conditions may alſo be implied how the na- 


ture of the deed, though not expreſſed. 


The following examples will tend to explain 


the nature of thoſe conditions, 


| All 
James IV. 1491, c. 26. 
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riage, become void, if the marriage is not com- 


be ſolemnized, ſuch obligations ſhall become 
void, if the marriage ſhall be diſſolved within 
year and day without a * child, unleſs 
otherwife provided. Iu 76 
In like manner, if an idea! is made pay- 
able at a term which may, or may never happen, 
if the term ſhall never happen, the obligation 
mall become void. For example, if a father be- 
comes bound to pay his child a ſum of money 
upon the day of the child's marriage, if ſuch 
child ſhall die before marriage, the obligation 
is voided, becauſe the condition — in * 
caſe, exiſt. : 
A legacy to one who predeceaſes the teſtator, 
becomes void on the death of the legatee, un- 
leſs deviſed to his heirs. 
Implement of a bond of corroboration voids 
the original obligations corroborated, and, vice 
verſa, unleſs the bond of corroboration contains 
ſomething more than what is contained 1 in the 
original obligation. 
A bond of relief is voided by . of D 
the obligations of which the grantee 1s to be 
relieved. HE . 
An obligation made in conſideration of ſome- 
thing previouſly to be done by the obligee, is 
1 not 


3 


pleated; and even; though the marriage ſhall 
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not effectual, unleſs the obligee ſhall perform 
his part, 

An obligation by a tenint for payment of 


rent is vacated, if the ſubje& let ſhall be evicted. 


In ſhort, there are many implied conditions 


which may affect deeds or writings, by extin. 


guiſhing them in whole or in part. Theſe only 

can be found by an accurate examination of the 
whole deed. I 

HBeſide thoſe implied conditions from the na- 

ture of the right, there are other circumſtances 


from which the extinction of a right may be in, 


ferred, ariſing from the ſituation of the perſon 
poſſeſſed of it. For example, a right may be 

_ extinguiſhed by conſolidation, or, as we fay, 
confuſion. If one, who has a right to a debe, 
| ſhall ſucceed univerſally to the debtor, ſuch right 

is in a manner annihilated, and becomes void, 
the perſon ſucceeding being both debtor and 
creditor. In like manner, if one has a tack of 
lands, the right by tack ceaſes, and is abſorbed 
in, and conſolidated with the right of property; 
and it is in this ſenſe that the word extinguiſh- 


ment is uſed in the law of England. But it is 
to be obſerved, that, in the laſt caſe, the right 


rather becomes dormant than extinct; for the 
perſon poſſeſſed of it may make uſe of eve- 
ry right he has, to maintain his poſſeſſion of 
lands ; and, in caſe of a threatened eviction, 
every ſuch right may be revived. But it is here 


proper 
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proper to be noticed, that a right of property 
and ſuperiority, though centered in one perſon, 
does not operate as in the other examples given. 
Such rights remain entirely ſeparate ; and the 
rights of property and ſuperiority are holden to 
be quite diſtin& and different, unleſs they are 
conſolidated by a formal refignation ad rema- 
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CHAP I 


of the Kneinflien of Rights by 
Preſcription. | N 


nx doctrine of preſcription being treated 


at great length in our law books, we ſhall 
only mention a few particulars whereby a right 
may he extinguiſhed by preſcription. 


All obligarions become void after forty years, 
unleſs document ſhall have been taken on them 


within that period, without any exception of 
minority ®. 

The two ſtatutes quoted in the preceding pa- 
ragraph comprehend only obligations, and do 
not except minority; but the ſtatute in 1617 }, 
hereafter to be noticed, enlarges the proviſion 
made by theſe ſtatutes, with reſpect to deeds 


falling under the negative preſcription, and de- 
_ clares, that the years of minority mult be dii- 


counted in reckoning the forty years. 
From the nature of the thing, this preſcrip- 


tion cannot commence to run until the obligee 


* James III. 1469, c. 28. ; ;—James III. 1474» e. 54 
& James VI. "61%, 4 Co 12. 
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has it in his power to inſiſt for performance; 


and, for that reaſon, the term of payment, or 
performance ſtipulated by the obligation, is hol- 
den to be the term of commencement of the 
running of this preſcription.” 
I be intention of thoſe ſtatutes was to be a 5 
ſecurity to an obligor againſt antiquated claims 
which may have been diſcharged * : But, if the 
debtor ſhall have continued in the payment of 


intereſt t, that will preſerve the obligation in 


force, even as to the principal ſum ; becauſe, in 
| ſuch caſe, there can be no preſumption of pay; 


ment. For the ſame reaſon, if two obligors are 


jointly and ſeverally bound in one obligation, 
diligence uſed againſt one of the obligors ſhall 
ſave the bond from preſcription againſt both, 
_ excepting in the caſe of a cautioner entitled to 


the benefit of the ſtatute 1695. 
The ſtatute in 1617 f, which eſtabliſhes the 


| poſitive preſcription of heritable rights, declares, 


that all actions upon heritable bonds, rever- 


e fhons, contracts, or others whatſoever, muſt be 


e purſued within forty years of their dates.” 
From the general words in this laſt ſtatute, 


or others whatſoever, it is commonly underſtood 


that decreets do fall under the ſtatute. 
mn e The 
9 Erſkioe, l. 3. t. 7. 9 46. 
+ Dictionary of Deciſions, v. Preſeription. 
t James VI. 1617, c. 12. 


- 
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The exceptions from this ſtatute are, 
I. Reverſions in the body of the infeſtment, 
or if they are in a ſeparate n 

are regiſtered in the clerk's regiſter books. 


2. Actions of warrandice, which ſhall only 
5 preſcribe from the date of the diſtreſs. 


3. When the perſon to whom preſeription 


is objected is minor, the years of his minority 


are to be diſcounted. 
Cautionary obligations for money, — 


in ſeven years. The deſcription of a caution- 

er in this ſtatute is, Every one who is bound 
© as cautioner, or has a bond of relief, perſon. 
_ © ally intimate to the creditor, at the time of 
6 receiving the bond from the debtor, or a 
„ clauſe of relief in the bond itſelf ; and that 


„ notwithſtanding the cautioner is bound, joint- 


4 ly and ſeverally, in the bond to the debtor.” 
There is no exception of minority in this ſta. 


tute. 


What is very particular in this ſtatute is, that 


diligence, uſed withia the ſeven years, only 


preſerves the right to the extent of what was 
then due; ſo that annualrents becoming due 
aſterwards are not exigible, unleſs the diligence 


{hall be uſed for theſe alſo, within ſeven years 
from the date of the original bond, as was ad- 
judged 


+ William, 1695, c. f. 
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| jndged by the Court of Seffion in 1924*; and 


alſo in a late caſe, Reid againſt Maxwell, 17th 


February 1780. The Court, after a folemn 
bearing, in preſence, found the cautioner liable 
e e- e By and ſeven | 


years mtereſt. 


It is remarkable, n in che caſe of Norrie 

againſt Porterfield, the cautioner by a note ſub- 
joined to the bond, and ſubſcribed by the cau- 
toner within the ſeven years, had diſpenſed 


with any benefit he had by the ſtatute 1695, 


and declared himſelf bound notwithſtanding. 


The Lords found that the cautioner could not 


_ diſpenſe with the act of parliament. 


The interpretation given of this ſtatute by the 


aid judgments of the Court, ſeems to bear hard 
on the creditor, while, at the ſame time, it af. 
| fords the debtor an opportunity of profiting by 


his own wrong, in with-holding the payment 


| of his debt: It behoves, therefore, the creditor, 
in every ſuch caſe, within ſeven years of the 


date of the bond, to uſe diligence againſt the 
cautioner, either by a regiltered horning, or 
decreet of adjudication, which will not only 


have the effect of converting his intereſt to a 
principal ſum, but will alſo ſecure him againſt 
the ſtatutory preſcription. 


Cautionary 


Mb Edgar, igth February 1724; ; Norrie againſt Por- 
— _ 


„ss uind of RB; BW 


Cautionary obligations in judicial — 
do not fall under this ſtatute. | 


A right of action againſt members of 8 


in a ſervice *, for error, preſcribes. in three 


years, unleſs the purſuer is minor, or out of the 
kingdom; and a right of reduction of the re. 
tour itſelf, preſcribes within n 88 alter 5 
mene. 
Holograph bonds, holograph miſkve letters, | 
and ſubſcriptions in count books f, without 
' witneſſes, preſcribe in twenty years, unleſs the 
verity of ſubſcription is proved by the defen- 
der's oath: Years of A are * | 
from this ſtatute. 
By the ſtatute laſt quoted, arefiments on de- 
creets preſcribe in five years from the date of 
the execution; and if uſed on a dependent ac- 
tion, within five years after the Gecrent is ob- 
tained on the dependance. 
This preſcription of five years is alſo, by the 
ſaid ſtatute, extended to miniſters ſtipends and 
multures ; and tenants rents are declared to 
' preſcribe, unleſs purſued within five years after 
the tenant's removal from tie lands. There is 


an exception to the five years preſcription in all 
theſe three caſes, viz. that the right may be 


ſaved dy proof, by the defender's oath, that the 
debt 


* 5 IV. 1494, e. 57. 
+ James VI. 1617, c. 1 3. 
t Charles II. 1669, c. 9. 
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debt is reſting, « or by a ſpecial writing under his 


hand, acknowledging what is reſting. 


| Aftions upon warnings, ſpulzies, ejections, 


arreſtments, or for miniſters ſtipends &, or others 
forefaid, (i. e. rents) preſcribe within ten years, 
if not wakened every five years. This pre- 


ſcription 18 declared by the ſtatute not to pre- 


judge ſhorter preſcriptions provided by former 
ſtatutes. 

Actions for wrongous impriſonment + pre- 
ride if not purſued within three years of the 
laſt day of the wrongous impriſonment. 


Bills and promiſſory notes j granted ſince the 
15th May 1772, preſcribe in fix years from the 


term of payment; and bills and receipts drawn 
before that time, preſcribe within fix years af er 
15th May 1772. 


| To prevent preſcription in either of the two 


laſt caſes, diligence muſt be executed, or action 
commenced againſt the debtor within the terms | 
limited. In both caſes, the debt is probable by 
cath of the acceptor, even after expiration of 
the ſaid term, although neither diligence nor 


action has been uſed within the term. 


By this ſtatute, the years of minority are to 
be deducted. 


3 Q "> 


Charles II. 1669, c. 9. 
+ William, 1701, c. 6. 
t 12th Geo. III. c. 72. 537. 
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The preſcription created by the ſtatute of the 


12th of his preſent Majeſty is not ſufficiently 
guarded againſt diſputes ; for from the words 
ol the ſtatute, there may be a queſtion whether 
or not diligence, done before the 15th May 
1772, ſhould interrupt the preſcription. adh, 
The intention of the ſtatute being to prevent 
bills and notes from remaining latent, this is 


not fully provided againlt ; for a bill may have 


been granted, and diligence done, or a proceſs 
may have been raiſed on it, and called, either 
| before the date of the ſtatute, or within the 
years of the prefcription after it ; and no far. 
| ther proceedings may have been had during a 


= great part of the time of the long preſcription, 


or until the acceptor's death. A proviſion {i- 
milar to that in the caſe of arreſtments ſeems 
therefore to be neceſſary, viz. that the action 
and diligence ſhould fall, unleſs renewed within 
the period of fix years, the time limited by the 
itatute for the preſcription of the bill. 
By ſtatute of Charles II. 1669 *, all citatjons 


to be uſed as interruptions of preſcription, 


Whether in real, or in perſonal rights, muſt be 
renewed every ſeven years. This ſtatute can- 
not be interpreted to comprehend this caſe, or 

any other of the preſcriptions introduced by 
poſterior ſtatutes. 955 


Cha. II. 1609, e. 0 


The 
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The right of recourſe againſt an indorſee of a 


| note, or bill, is loſt; if the diſhonour of the bill 
is not notified to the indorſer within a certain 

time, which, in inland bills, is within fourteen 
days after the proteſt, which muſt be taken on 


the laſt day of grace; and, in foreign bills, muſt 


be according to the ufage of merchants, which 


is not defined in the ſtatute; and our judges 


have varied on the deciſions on it. By the cuſ- 
tom of merchants in ſome places, notification is 
neceſſary to be made within three polt days af- 


ter taking the proteſt ; in others it is four polt 
days. 


It has been adjudged * „ that notice muſt be 


given to the drawer, and all the indorſers, other- 
viſe the recourſe ſhall be loſt againſt thoſe to 
whom notice ſhall not be given. 


The act 12th of George III. was only tem- 


porary ; but, by a late ſtatute, it was conti- 
nued to 15th May 1782 J. This act, in fo far 


as it concerns promiſſory notes and bills, is now 


made perpetual. 


By the ſaid ſtatute of 12th of George in. it 
is competent to the holder of a bill, or promiſ- 
ſory note, to raiſe horning on the proteſt, not 


only againſt the acceptor or grantors of the pro- 


mifſory notes and — but alſo againſt the 8 
drawer | 


« 6 February 1781, Elliot again Dell. 
+ 2oth Geo. III. c: 41. 


} 23d Geo. III. c. 18. f 55. 
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drawer __ all the indorſers, jointly and ferent. 
ly, excepting the indorſation is qualified to be 


without recourſe, faving and preſerving to the 


crawers and indorſers, their reſpective claims 
oft. recourſe between the indorſers themſelves, | 
and defences againſt ſuch claims. The queſtion 

of due negotiation ſtands upon the mercantile 


law, as it did prior to this ſtatute. 

By the ſtatute laſt quoted, it ſeems competent 
to an indorſer to ſecure himſelf againſt recourſe 
by a quality adjected to his indorſement. This 


could not have been done before this ſtatute. 


Whether this * is 5 in England, 
1 know not. 


00 


* A F. 


Of the Extinction of Right, by 
| Cancelling the Writings on 


which it 18 founded. 


Wer 2 writing remains in the hands 


of the grantor undelivered, he re- 


tains the power over it, and may deſtroy it, un- 


leſs he is prevented by ſome intervening impe- 


diment ; ſuch as the grantee's fulfilling his 8 
part of the covenant, or his making payment of 
money in conſideration of which the writing is 


granted. 
A writing, in which there is a reſerved power 


to the grantor to cancel it, * alſo be deſtroy- 
ed by him. 


Sometimes bonds * bills, when delivered 


to the debtor, are cancelled, on the creditors 


receiving payment, inſtead of being diſcharged ; 
this is not to be relied on ; for the tenor of 


them may be proven at ſome diſtant period : 


| And, 
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And, for che ſame reaſon, every wrking con. 
nected with any other writing on record ſhould 
not be cancelled, but regularly diſcharged in 


vpriting. 


CHAP, 


Of 


A P, 


| Of the ExtinQion of Rights by 


defeazance or counter obliga- 
tion, or declaration. 


BLIGATIONS, diſcharges, and other 


themſelves, in ſome caſes may be vacated by a 


counter declaration in a ſeparate deed ; for ex- 
ample a bond granted by an apparent heir, for 
the purpoſe of making a title to his predeceſ- 
ſor's eſtate, though apparently abſolute, may be 


defeated by a declaration of truſt in a ſeparate 

deed ; and a diſcharge may be defeated by a ſe- 

parate declaration that the money is not paid. 
One general obſervation, with reſpect to ſuch 


deeds, may be of uſe, to wit, that every deed, 
| whether moveable or heritable, while it remains 
perſonal, may be defeated by a counter deed of 


the perſon in whoſe favour the firſt is granted, 


But, if an heritable deed is once compleated by 


infeftment, ſuch deed cannot be affected by any 
perſonal counter deed of the grantee, unleſs 
ſuch counter deed be regiſtered in the regiſter 


of 


writings, though apparently abſolute in 
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of ſciknes and reverſions, in terms of the kae 
in 1617. ” 

This laſt, however, admits of ſome e 

tions; for inſtance, an heritable bond, upon 

which infeſtment has been taken, may be de- 

feated by a ſimple receipt or diſcharge; the in- 


feſtment, as has been obſerved, being only an 


acceſſory to the perſonal obligation. 


In general, in every caſe where a perſonal 


55 obligation for money 1s the principal, and the 
infeftment is only an acceſſory, ſuch obligation 


may be defeated by payment, vouched by wri. 


ting, though ſuch obligation be compleated by 
infeftment : It is therefore not ſafę to rely on a 


| transference of ſuch obligation, without a cor. 


roboration of it by the debtor, acknowledging 
the debt to be due. 

Compriſings and adjudications are allo, by 

ſtatute, declared to be extinguiſhed by payment 

within the legal; as to which, vide chapter X. 

book III. of this Treatiſe. 
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of Kere and Diſcharges 


0 Perſonal * 


11 is a rule in 1 that rights conſtituted by 
I writing ſhould be extinguiſhed and diſſol ved 


in the ſame manner by writing; and, though 


what has been obſerved in the preceding three 


chapters are, exceptions from this your mt the 


maxim, in general, is true. 
When an obligation is implemented, it is 
reaſonable that the obligor ſhould be acquitted | 


and freed from it. The writing made uſe of 


on that occafion is called a diſcharge. The 
Engliſh uſe the word acquittance, when applied 


to a perſonal obligation; and releaſe, when ap- 
plied to lands and other realities. We, in the 
laſt caſe, add the word renunciation to that of 


diſcharge. 


The moſt fimple of all 8 is chat of 
bills and promiſſory notes. Theſe are conſi- 
dered as a kind of money, and are underſtood 
to be diſcharged by delivery of the document 


to the debtor ; and, as a further evidence of 
dme, the holder writes on che back, recei- 


3 nd 


though it ſhould want theſe formaligies. 1 
opinion the diſcharge ſhould be good, as no 
ſuch formalities are . to the . 
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ved PR contents, and nens it, without any date 
or other formality. 
The ſame form ſhould anſwer in | ſuch bonds 
as paſs by indorſation. But, in theſe laſt, ſeve- 
ral previous payments may have been made of 
Intereſt ; it is therefore proper to ſpecify the 
preeiſe 1 paid at the time of giving the dil. 
charge, and to declare, That, with the for- 
< mer payments, it is in full of principal and 
< intereſt, all which is thereby diſcharged.” 
This diſcharge, for the more ſecurity, ſhould be 
teſted in common form, and ſhould be executed 


in preſence of witneſſes, if not holograph. But, 
L am of 


ment. 


writings which paſs by indorſation are liable to 


no exception, but what appears on the writing 
itſelf ; becauſe ſuch exceptions as do not appear 
on the writing, cannot be known to the indor- 


ſee at taking the indorſement. All payments 


made on ſuch writings ought, therefore, to be 
marked on the writing itſelf, otherwiſe they 
| ſhall not be effectual againſt indorſees. Should 


it be neceſſary for the perſon who makes the 


payment to have a ſeparate voucher for what he 
Pays, two receipts may be taken for each pay- 
ment; one on a the back of the deed, and the 


other 


Here it may be neceffary to obſerve, that 


a> a = ae; at. i: 
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other apart, with a reference in each to the 


* other 5 and both theſe receipts ſhould bear, FRE | 


the granting of the double receipts ſhall not im- 


ply double payment. This will keep the debt- 
or clear from all demands on account of over 
payment. EI 
A diſcharge on the back of a Neeb bond 1 
was formerly, in ſtrict legal conſtruction, a 
tranſgreſſion of the ſtamp act. But the deli- 
very of the bond ſecured the debtor againſt 
future challenge: Now, a receipt on the back 
of a bond is authoriſed by ſtatute . In this 
caſe, the diſcharge ſhould be witneſſed and teſt- 
ed, as anyt other deed. It may be very ſhort, 
dy acknowledging the receipt of principal and 
© intereſt from a term, the intereſt preceding 
* that term having been formerly paid; and 
I therefore diſcharging the debtor and his heirs 


« of the bond, and whole ſums therein contain- 
4 ed, with all that has, or may follow thereon.” 
If a bond is regiſtered. a ſeparate diſcharge 


on ſtamped paper is neceſſary. 


Receipts of rents and annualrents 4, alſo re- 


ceipts for part of a principal ſum, did not fall 


under the ſtamp duties formerly impoſed. But 
now theſe are ſubje& to the ſmall duty of two- 
pence or fourpence, impoſed by late ſtatutes, 
according to the amount of the ſum received. 
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gation is ſimple. 


It begins in the common i ſtile, © Be it known, 
Kc. that I and A,” &c. It then proceeds 


thortly to recite the obligation, and any proceed. 
ings which may have been had for recovery of 


the debt, either by diligence or ſuit; and, if 
the grantor is an aſſignee, his title ſhould alſo 


be recited. Then follows a clauſe, called the 
ſubſumption, which is a declaration of the man- 


ner in which the obligation has been imple- 
mented ; and if by payment of money, the re- 


ceipt of the money ſhould be acknowledged. 


II the recital and ſubſumption & long, the 
governing words with which the deed begins 
| ſhould be repeated in the diſcharging elauſe 


thus: © Therefore wit ye me to have exoner- 
„ ed and diſcharged, as I, by theſe preſents, 
ce exoner, quit claim, and fampliciter diſcharge 
ce the ſaid - „ his heirs, &c.* (or, if the 
debtor is dead, after inſerting the perſons names 
who pay the money, there ſhould be added, 


and alſo all the heirs and repreſentatives of the 
„the original obligant) © of the 


e ſaid principal ſum, whole annualrents, and 


e penalty contained in the ſaid bond, together 


„c with the ſaid bond itſelf, and whole contents 


([ thereof, and the ſaid letters of inhibition, and 
other diligence, with all that has followed, or 
$6 may. follow on the laid bond or diligence * 1 


EE ever,” 
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« ever.” After which, there ſhould be ingroſ- 
ſed a clauſe of abſolute warrgndice, with an ex- 
ception of partial receipts, if any have been 
granted; a clauſe of delivery, a clauſe of regi- 
{ration for preſervation, and, if neceffary, for 
execution; which execution can only proceed 
on the obligation in the clauſe of warrandice ; 5 


and the — concludes with — * 


clauſe. 


In conſidering the title of the grantor of this g 
deed, the ſame rules will ſerve which have been 
given with reſpect to the conſtitution of rights 


in Book I. of this Treatiſe. 


$ 


of Diſcharges | of Real Ri 5 
conſtituted by Wadſets, Ap- 
prilings, or Atudications. bs 


£8 


HEN : a wadſetter, — or r ad. 

judger, is infeft, he becomes proprie- 
tor of the ſubjects in which he is infeft, but fub. 
ject to the reſpective conditions of reverſion, le- 
gal or conventional, in the ſeveral rights. Thoſe 
conditions of reverſion may be extinguiſhed by 
a diſcharge of the right of reverſion ; by which 
means the wadſetter, ox adjudger, becomes ab- 
| ſolute proprietor. But, as the right competent 
to the reverſer is a real burden on the lands, 
though ſuch diſcharge may be effeQual againſt 
the grantor and his heirs, yet it cannot operate 
againſt creditors or purchaſers, until it is re- 
giſtered i in the regiſter of ſeiſines and reverſions, 
in terms of the ſtatute in 1617 *; and it only 
becomes effectual, with reſpe& to theſe hes 
: rom the date of Rs. 


c. vn. Diſcharges of Wadſets, &c. 1 


As a right of reverſion does not require in- 


ſeſtment, it may be acquired either by a perſo- 
nal diſpoſition, or adjudication, and may be 


taken by an heir by general ſervice; either of 


which will entitle a reverſer to diſcharge his 


right of reverſion. 


The form of the diſcharge is as follows. Af. 
ter the common initials, there ſhould be a re- 


cital of the creditor”s right of wadfer, and the 
clauſe of reverſion ; then follows a recital of the 


reverſer's right to the reverſion, in caſe he is 
not the original reverſer. The clauſe of ſub- 


ſumption ſhould next expreſs the inductive 


cauſe of granting the diſcharge ; and the words 


uſed in the diſcharging clauſe are, renounce, 


* quit-claim, and fimpliciter diſcharge all claim, 


« or tight of reverfion of the ſaid lands, com- 
* petent to the grantor, his authors, or prede- 
© ceflors; and confeſs and declare that the faid 
lands, &c. are now, and ſhall be, in all time 


coming, freed and looſed from the faid bur- 
den of reverſion; and I conſent that the 
_ * wadſetter, or adjudger, ſhall enjoy and po. 


* ſeſs the lands, as proprietor thereof, hericably 
and irredeemably, in all time coming, fick. 


« like, and in the ſame manner, as if the ſaid 


„ letter, or clauſe of reverſion, had never been 


granted, or inſerted in his right.” The dif. 
charge ſhould contain a clauſe of abſolute war- 


nndice, allo ; a clauſe of ien in the re- 
giſter | 
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giſter of feifines, and other regiſters, and ſoul 
conclude with the teſting clauſe. 

A diſcharge of a reſerved faculty, either con. 
taining a power to burden, or to diſpoſe of the 
lands, &c. may be executed i in 2 fen fimilar 
to 


Note. ha | reſerved faculties, if confined 
to the perſon to whom they are granted, 
and not exerced in his life time, will, of 


courſe, be extinguiſhed by his death, 
without any writing. 


If the reverſer pays the debt for which a wad. 
ſet is granted, or an adjudication has been ob- 


| tained, and the creditor is willing to accept of 
his money, the method of extinguiſhing the 


| _ debtor's right varies, according to the circum- 
ſtances of the caſe. If the lands are holden of 
the debtor by the creditor, the debtor's infeft. 
ment remains good; and the debt being only 
conſidered as a burden, or incumbrance, a dil. 
charge and renunciation of it, regiſtered in 
terms of the ſtatute in 1617, is a proper extinc- 
tion; but, for the greater ſafety, a procuratory 
of reſignation, ad remanentiam, is uſually ingrol- 
ſed in the diſcharge. This has now become 
more neceſſary ſince a late deciſion in 1786, 


[ weng that conſolidation i is e 
If 


If the creditor is a wadſetter, and publicly 
infeft in the lands, by charter from the debtor's 


ſuperior, then the debtor being fully diveſted, 
it is neceſſary, in that caſe, not only to diſcharge | 
the incumbrance, but alſo to reconvey the lands 


to the debtor. 
To prevent trouble from the ſuperior, whe, 


of old, was not bound to receive back the vaſ- 
fal, and, even now, is not bound to receive him, 


without a compoſition, as a ſingular ſucceſſor ; 
it was cuſtomary, when lands were wadſet, to 
take letters of regreſs from the debtor's ſupe- 
rior, which was a deed by which the ſuperior 


was taken bound to receive the debtor as his 
yafal, upon redemption, gratis, without wy 


compoſition. 


The diſcharge of a wadlet, or ee : 
when the infeftment of the wadſetter or adjud- 
ger is baſe, may be in the following terms. 


After a recital of the ſecurity for the debt, and 
clauſe of reverſion, and the induQtive cauſe of 
granting the diſcharge, the diſcharging clauſe is 
28 follows: Therefore, wit ye me to have ac- 
* knowledged and confeſſed, as I by theſe pre- 
t ſents acknowledge and confeſs, the ſaid lands, 


© together with the ſaid right of wadſet, and 


* infeftment following thereon, to be lawfully 


* redeemed, louſened, and out-quit, by the ſaid 
, from me, and my foreſaids, in all time 


coming, by en, to us of the ſeveral ſums 
5 * 3 
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64 for which the fad widſet was TY 
= reer 
* nounce, quit- claim, and forever diſcharge 
c the ſaid lands, and others, and all right and 
C title competent to me}' and my heirs, in and 
eto the ſame, together with the ſaid contract 
« of wadſet, and charter and ſeiſine foltoy 
„ thereon, with all that has, or may follow 
5 thereon ; and do hereby declare the ſaid , 
& and his foreſaids, to be in their own vice and 
place in the premiſſes, and the ſaid wadſet, 
«© and other writs, to be extinct, void, and 
& null, and of no force; ſtrength, or effect, in 
s all time coming. Which renunciation, &. 
< (here follows a claufe of abſolute warrandice) 
* and to the end that the property of the faid 
lands may be conſolidated with the ſuperio. 
© rity thereof, I hereby make, conſtitute, and 
e ordain, &c. (here a procuratory of reſigna- 
tion, ad remanentiam, is to be inſerted), after 
which there is added a clauſe of delivery of the 
_ writings, clauſe of regiſtration in the regiſter of 
ſeiſines, and other regiſters, and teſting clauſe, 
in common form. 
A diſcharge of an adjudication is ſimilar to 
the diſcharge laſt mentioned. 
hen the adjudger or wadſetter is „ publicly 
infeft, and the lands are holden of the reverſer's 
ſuperior, inſtead of a diſcharge to the reverſer, 
2 2 conveyance is neceſſary, for reinveſting him. 


ELF ESE] SABRETF= f. 


ch. VII. Diehrge of meder, = $09 


This conveyance ſhould contain a procuratory 


of reſignation, and all the other uſual clauſes. 


Compriſings and adjudications are extinguiſh. 
ed *, ip/o fatto, by payment within the legal +; 


| and, therefore, a new infeftment of the debtor, 


in that caſe, is unneceſſiry;. becauſe the debtor's 
farmer ipfeftment remains good, and the ap- 


priſing or adjudication being only an incum- 


brance, is taken off by extinction of the adju- 


| dication. But, as it is neceſſary to have evi- 


dence of the extinction of the debt, a diſcharge 
of the diligence ſhould, in that caſe, be given to 
the debtor; which diſcharge being regiſtered, 
may be noted, in the regiſter of adjudication, 
on the margin of the minute. book of the record 
where the abbreviate of the adjudication i is N- 


ſened. 


flames VI. 1621, c. 6. 


+ Charles II. 1661, e. 6. 
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Of a Diſcharge of an Heritable 
Bond and Right, i in r of 
a Debt. e og 


; * real right conſtituted by heritable 
| bonds, and diſpoſitions in ſecurity, being 
in general only an aeceſſory to the perſonal 


obligation, receipts for the money advanced, or 


diſcharges of the perſonal obligation, will, in ſo 


far, extinguiſh the real right and infeftment: 
But, as that would not be ſatisfactory to a pur- 

chaſer of lands, who wiſhes to ſee the extinction 
of every incumbrance on record, diſcharges and 


renunciations are generally taken from the « cre- 


ditor upon payment. 


The form of theſe diſcharges is as follows: 


After a recital of the perſonal obligation, and 
of the real right in ſecurity thereof, and clauſe 
of redemption and ſeifine on the bond, and of 
the inductive cauſe of granting the diſcharge, 


fl which i is Oy Onan, the . whereof 
| > £06 | ould 


ble 


7 of 


ſhould | be acknowledged, the diſcharging 


clauſe ſhould proceed © to diſcharge the debtor 
« of the ſums of money in the perſonal obliga- 

* tion, and alſo of the bond and infeftment 
* themſelves, and then confeſs and declare that 
« the lands are lawfully redeemed, looſened, 
* freed; and: quitted of the anmnalrent and 
debt, in ſecurity of which the real r 
4 infeftment was granted; and that the faid 
e right and infeftment has become extin& ; and 
e that the ſame, and all that has, or may follow 
« thereon, is, and ſhall be void and null, and of 
no force, ſtrength, or effect, in all time co- 
* ming, as in the my in the preceding 


ight and 


« chapter. 20 
This kind of fouls, as ks been A | 


- being only a burden on the lands, and an ac- 
ceſſory to the perſonal obligation, there is no 


abſolute neceſſity of a procuratory of reſignation 
ad remanentiam. The regiſtration of the diſ- 


charge, in terms of the act 1617, is a compleat 
extinction of the right; ; but, leſt ſuch regiſtra- 
tion ſhould happen to be neglected within the 


time limited by the ſtatute, it is convenient to 
inſert a procuratory in the diſcharge ; by which 


means a reſignation may be made at any time, 
and the regiſtration of an inſtrument taken upon 

ſuch reſignation being recorded in the regiſter _ 
ol ſeiſines, will effectually ſatisfy my purchaſer 

_ that the debt! is . 


CHAP. 


CHAP K. 
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r a wile or creditor poſſeſſed of an hes 
ritable right, which is redeemable, | ſhall 
refuſe to accept of his money, he may be com- 


pelled by a legal proceeding to accept of his 


money, and diſcharge the debt; at leaſt his 


right may be declared to be extinguiſhed. 
The method of proceeding, in ſuch caſes, is 


regulated in conventional rights by the clauſe 
of reverſion: Premonition of the debtor's in- 


tention of paying the money and redeeming 
the ſecurity, muſt firſt be made by a notary and 


witneſſes. The inſtrument taken on this is cal- — 


led an inſtrument of premonitiop 
When the term comes, at which the crajltor 
vas premoniſhed to receive his payment, if he 
ſhall appear at the place appointed, and ſball 
refuſe to accept of his payment, the money 
' ſhould be told down, and an offer of payment 


made 


| Of the Extindion of Rights by 


| 
4 
1 
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32; 
* form of an inſtrument of a 


notary, © reciting the offer of payment, and the 
« creditor'sretuſal; alſo the production vf a copy 
of the wadſet, as the warrant for making the 
t offer, and proteſting that” the debtor ſhall be 
_ © at liberty to confign; in terms of the clauſe of 
e reverſion ; and that, upon ſuch confignation 
« being made; the lands ſhall be holden to be re- 
 « deemed.“ If the creditor ſhall not attend, the 
inſtrument taken on the offer of payment muſt 
be varied according to circumſtances ; and, in 
either of theſe caſes, the whole money ſhould 
de told down, and conſigned in terms of the 
clauſe of redemption ; and a receipt ſhould be 
taken from the perſon in whoſe hands configna- 
| tion is made, owning the receipt of the money, 
and declaring the terms of conſignation; and 
upon making the conſignation, an inſtrument 
ſhould be taken; ** fetting forth the former pre- 

_ * monition, and whole circumſtances attending 
© the offer of payment, and conſignation, proteſt. 
* ing, that the lands, &c. ſhall be holden to be re- 

© deemed from the creditor, and to be poſſeſſed 
* by the debtor, free of all ſuch Incumbrince | in 
s all time coming.” 


"This laſt inſtrument ſhould alſo bear the pro- 
duction of a copy of the heritable bond, or 
wadfet, or of the ſeiſine following thereon, in 


terms of the clauſe of reverſion; and if the 


perſon 


126 


perſon who intended te een is an heir, or 
aſſignee, his title ſhould alſo be produced. 


V pon all theſe grounds a fammons of decla. 

rator of redemption may be reviſed, and decreet 
being thereupon obtained and extracted, the 
| right of the wadſetter, if his infeftment is baſe, 
and holden of the reverſer, will be fully extin. 


guiſhed. But if the wadſetter has been public. 
ly infeft, it is neceffary to the reverſer to be te- 


ſtored to his right to the lands, either by recon. 
- veyance or by adjudication. The form of the 

ſummons, herein after inſert, when varied, ac. 

_ cording to circumſtances, will ſerve as a model 


in either caſe. The directions in the clauſe of 


reverſion being the rate, 1 it _ to be _ 8 
cCiſely followed, 5 
As the juſtrument of premonition is * * 


tended to afford legal evidence, that due notice 
has been given to the creditor to receive his 
money; if by the clauſe of redemption premo- 
nition is not expreſsly directed to be given by a 
notary, I ſee no reaſon why ſuch notice may 


not be given in the ſummons of declarator, pro- 
_ vided it is executed before the term of redemp. 


tion, in ſuch time as is required by the clauſe 


of reverſion. In this caſe, the libel may be in 


the following terms. 


And that true it is that the purſuer, hides Wo 
d& willing to redeem the ſaid lands, he is ready to 


"M "= ems of the Rn money to 


. — 
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„and therefore the ſaid 
_ © ought and ſhould, and he is . required; 
4 to attend at the place of redemption appoint- 

s ed in the ſaid wadſet, upon the term day of 

„ — next, betwixt the hours of — 
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; „ 28 neareſt and lawful heir of the faid 
„ upon his making up proper titles to 


te the ſaid wadſet lands, and his granting a pro- 


per diſcharge of the ſaid wadlet, and recon- 
« veying the {aid lands in favour of the pur- 


tc ſuer, which the ſaid A. nen to do; 


in the forenoon, there to receive the re- 
« demption money, upon his making up titles 


E to the faid lands and wadſet thereof, and his | 
delivering up to the purſuer the ſaid wadſet, 


« and inſtrument of ſeifine; with a proper and 


s valid diſcharge thereof, or a diſpoſition and 


e reconveyance of the lands in favour of the 


e purſuer, if neceſſary; and, upon payment of 


e the faid money, or in caſe of the defender's 


e refuſal, or neglecting to attend at the time 
486 aforeſaid, upon conſignation being made of 
© the ſaid wadſet money and intereſt, in terms 
of the ſaid clauſe of redemption, the faid de- 

« fender, as heir ſerved and retoured to the 


« fad 


— at leaſt as lawfully charged to 


enter heir to him, ought and ſhould be de- 
„ cerned and ordained, by decreet of the Lords 
Loaf our Council and Seſſion, to make up and 


1 1 — ” GR | 


defender, 


and 
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” eſtabliſh proper titles in his perſon to the laid 
* lands and wadſet, and to procure himſelf in- 


e feft therein, and to deliver up to the purſyer 


_ © the ſaid wadſet, and inſtrument of ſeiſine, 
with a valid diſcharge thereof, or an habile 
and proper diſpoſition and reconveyance of 


e the lands, in favour of the purſuer, if neceſ. 
( ſary, containing procuratory of reſignation, 
<* precept of ſeiſine, and all other uſual clauſes ; 


L and in caſe the ſaid defender ſhall, during the 


dependence of this proceſs, refuſe or neglect 
„ to make up titles to the faid lands and wad- 
e ſet, and to diſpone the ſame to the purſuer, 
< then, and in that caſe, the ſaid purſuer ſhould 
de allowed to conſign the ſaid wadſet money 
and intereſt thereof, in terms of the ſaid clauſe 
« of redemption; and upon ſuch conſignation 


„being ſo made, it ought and ſhould be found 
and declared, by decreet of our ſaid Lords, 


te that the ſaid lands, and others foreſaid, with 


© the pertinents, are duly and lawfully redeem- 
© ed; and that the ſaid wadſet and infeftment 
< are fully extinguiſhed, and become void and 
„null, and that the ſaid lands and others are, 


and ſhall be freed and looſed therefrom in all 


time CO. from and after the ſaid term of 
6 next, and to the end that the right to 
the faid lands and others may be properly 
« veſted in the perſon of the ſaid purſuer, in 

« cafe the ſaid defender ſhall renounce to be 


60 heir 15 
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« heir to the fhld:; lo the whole lands and : 
others foreſaid, and the pertinents, ought and 


« ſhould be adjudged' from the defender, and 


_ © his heirs, and the ſame ought and ſhould be 


« decerned and declared to pertain and belong 
to the purſuer, his heirs and aſſignees, heri- 


_ © tably and irredeemably, in all time coming; 
and that the purſuer and his heirs ſhall have 
* right to the rents, maills, and duties of the 
„ faid lands and others, from and after the ſaid 
— next; and the ſaid purſuer 
and his foreſaids ſhould be decerned and or- 


« term of 


« dained, by decreet foreſaid, to be infeft and 


e ſeiſed in the ſaid lands and others, by the im- 
* mediate ſuperiors thereof. And, laſtly, the 
« ſaid defender ought and ſhould be decerned 

and ordained to make payment to the pur. 


© ſuer of the ſum of ——— or ſuch other ſum 


as ſhall be modified by our ſaid Lords as the 
s expence of this proceſs, and of obtaining the 
* redemption of the ſaid lands, and the amount 
e of the faid expence when* liquidated, by de- 
e creet of our ſaid Lords, ought and thould be 
% decerned to be paid to the complainer out of 


* the redemption money to be conſigned by 


him as aforeſaid.” 

The place, and preciſe time of mender. 

ſhould be mentioned in the ſummons; and it is 

neceſſary that attendance ſhould be given at the 

L time > and place mentioned in the notice, and 
| | that | 
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that the money ſhould then be offered, and told 
| down, in terms of the clauſe of reverſion; and 
the defender, if he attends, ſhould be required 
to make up his titles, and to convey, &c. But 
if he has already compleated his title, he ſhould 

be required to accept of his money, and to con- 
vey and diſpone the lands to the purſuer ; and 
upon this being done, and the defender's refu. 
ſing to comply, or if he neglects to attend, the 
money ſhould be conligned, in terms of the 


This inſtrument and receipt of the conſigned 
money ſhould be produced in the proceſs of 
declarator before obtaining decreet. 
The form of the ſummons here inſerted i * 
adapted to the caſe when there is no particular 
direction to make the premonition by a notary, 


clauſe of reverſion; upon all which an inſtru- 


Fe 


out, and ſigned by a notary and two witneſſes. 


and when the defender is an apparent heir. If 
the wadſetter is alive, or his heir is infeft in the 


wadſet lands, the form of the ſummons may be 


adapted to the circumſtances of the caſe. 


Both Lord Stair * and Mr Erſkine + are of 


opinion, that this action being declaratory, a 
charge to the heir is unneceffary, excepting 


where there is a perſonal concluſion in the ſum- 
ons 2 him. The charge is indeed un- 


2 


2 Stair's Inſt. 1. 4. Ut. 5. 6 3. 
+ Erſkine's Inſt, I. 2. tit. 8. f 21. 
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neceſſary when the wadlſetter's infeftment is baſe 


holden of the reverſer ; becauſe, upon obtain- 
ing decreet of declarator of reverſion, the wad- 
ſet is extinguiſhed ; and the reverſer's infeft- 
ment, as ſuperior, compleats his right. But, if 
che wadſetter's infeftment is public, perſonal | 
concluſions againſt the heir being then neceſ- 
= © the ſummons may be in the terms men- 
| tioned in the form here inferted ; and both 
general and ſpecial charges muſt be raiſed as in 
the common caſe of an ee. 4 an 
l 


ane aha Coen 8 


| rator of redemption when the form of premo- 

- nition had not been uſed in terms of the clauſe 
of reverſion. This decifion proceeded on a ſpe- 
ciality; but the Judges expreſled their opinion, 
that previous notice in the citation on the ſum- 

| Mons was ſufficient. 


03 10th March 1786, Neil Campbell eee Patrick 
Campbell. | 


Of the ExtinQions of Appriſings 


and e i 


become extin&* if the debt for which 
they proceeded has been paid within the legal, 


which, before January 1652, was ſeven years, 
and, ſince that time, is ten years from the date 
of the decreet, excepting ſpecial adjudications 


on the ſtatute in 1672, the legal of which ex- 


pires within five years. But, as the payment 


of the debt muſt be liquidate, if the creditor is 


unwilling to diſcharge the debt and diligence, 
he may be compelled by proceſs. This action 
is founded on the creditor's having been paid 
either by his intromiſſion with the rents, or by 
his receipts of money from the debtor; and the 
ſummons ſhould conclude for “ count and 


© reckoning, and to have it found and declared 


* that the debt is fully ſatisfied and paid, and 
that the compriſing or adjudication is thereby 
< extinguiſhed 


James VI. 1621, c. 6. ;—Charles II. 1661, c. . 62. 


XECREE TS of appriſing and adjudication 


* 
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6 extinguiſhed and become void and of no ef- 


* fe,” &c. In this caſe, the ſtatute ſuper- + 
' ſedes the neceſlity of renewing. the debtor's in- 185 
feftment. „ 
In order to obtain an e of a com- 
priſing or adjudication, it is neceſſary that the 
, ſums exigible by the creditor ſhould be preciſe. 
ly aſcertained. In doing this, there can be no 
difficulty with reſpe& to the principal ſum and 
Intereſt ; but it is not ſo clear as to the penalty. 


The old decifions appear to have been in favour 


of penalties. In the later decifions, the Judges 
being ſenſible of the hardſhip of this rigorous 
exaction, have laid hold of every objection to 
the adjudication, in order ro mitigate this de- 
mand. In a cafe ſo material to the landed in- 


tereſt, it were to be wiſhed that a folemn de- 
termination of the neat point of law, indepen- 


dent of all ſpecialities, could be obtained ; and 
if, after mature deliberation, the Judges ſhall 
find themſelves bound, by the ſtatutes, to give 


lanction to the exaction of penalties, a remedy, 


by a new ſtatute, to ſo great an evil, ſeems to 
be required. Without preſuming to give an 
opinion on a point of law apparently fo intri- 
cate, we ſhall here give the words of the ſta- 
tutes, with a few obſervations, leaving the de- 
termination of the queſtion to the reader” s$ own. 
judgment. 


The 


by | 
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e haronies, and other great 


Y of K 


1 phate of Ae Mes 1 
anent compriſings, is in the following words * : 
_ © Confidering that his Majeſty's Hepes ate great. 

« ly damnified and prejudged by the abiiſe and 
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<& evil cuſtom which heretofore have deen ob- 


„ ſerved in comptiſings, 0 


« are compriſed for fmall ſums of money, and 
thereby the compriſer hath right to the maills, 
duties, and profits of the lands, notwithſtand. 


« ing that they far exceed the profit of that 


_ * ſumme of money for the which the faid lands 


are compriſed : For remeede whereof, it is 
ce ſtatuted and ordained, That the compriſer 
< ſhall have no further right to the maills, 

* fermes, and duties of the compriſed lands, by 
virtue of the compriſing led at his inſtance, 
during the years and ſpace that the ſame is 


« redeemable, but only to ſuch part and quan- 
e tity thereof as will correſpond to the annual. 
* rent of the ſumme, at ten for the hundredth, 


« for the which compriſing is led; with this 


8 proviſion always, and expreſs Ale 
* That, if the maills and duties of compriſed 
lands exceed the proportion of the annual- 
<« rent of the foreſaid ſummes for the which the 
e compriſing is deduced, and that the com- 


* " pleaſe te to intromit therewith, and ac- 
* ' cording 


cM James VI. 1621, e. 6. | 


A m 


Fl - 


« with the fame ; in that caſe, his foreſaid fur. 

« ther intromiſſion, which ſball extend to any 
4 greater quantity than will juſtly ſatisfy him 

« of the foreſaid atinualrent, ſhall be aſcribed 
in payment and ſatisfaction of his faid princi- Few 
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ch. x. Extinflion of Adjudicatione, Kc. 521 


g thereunto, that he have intromiſſion 


« pal ſummes, (pro tanto.) 


Likeas the eſtates finds and declares, That : 
« the ſame further intromiſſions ſhall be aſcri- 
“ bed in that payment of the ſaid principal 
«© ſumme ; ſo that, if it ſhall happen that the 
quantity of the maills and duties to be intro- 
© mitted with by the compriler, to extend unto 
«4 a3 much as will ſatisfy the whole principal 
4 ſummes, with the ordinary annualrent there- 
* of, according ts ten for each hundredth, and 


© the expences beſtowed by the compriſer in 


** paſſing and obtaining infeftment of the ſupe- 
« rior of whom the lands are holden, together 
„ with the annualrent of the ſaid ſummes fo 
„given by the compriſer to the ſuperior, for 
entering of him to the compriſed lands, and 
* the neceſſary expences and charges waired 
and beſtowed by the ſaid compriſer in leading 
and deducing the faid compriſing ; in that 
e caſe, the compriſing to expire. 0 ip/o fatto F 


* and to ceaſe in all time coming.“ 


This ſtatute regards compriſings only; but, 
by ſubſequent ſtatutes, adjudications are brought 


under the ſame predicament with compriſings. 


2 Uk 


25 Entindtion o Right. 


_ fituation than before, by being ſubjefte$to the 
additional expence af leading che. diligence a. 
gainſt his eſtate, to which he was not liable de. 


fore this ſtatute, 


The ſtatutory penalty i in ſpecial adj udications, | 

introduced by the ſtatute in 1672, is thereby 
declared to be given © in reſpect the creditor 
<« wants the uſe of his money, and is neceſſitate 


< to take land for the ſame.” This ſtatute, as 


well as the former, is clearly intended as a re. 
lief to the debtor, and therefore ſeems to be en · 
titled to a liberal conſtruction. 
When a ſpecial adjudication is Wb 
within the legal, the creditor is no longer obli- 
ged to accept of land inſtead of his money; 
_ conſequently, it may be thought he is not en- 
titled to the penalty ; nor has he any great rea- 
ſon to complain for the time he has poſſeſſed 
the lands; becauſe, during that period, he has 
enjoyed the poſſeſſion of lands equal in value to 
his principal ſum, and intereſt due at the date 
of the adjudication, and a fifth part more, with- 


out being accountable. 


It has been „ 2 chat an exorbitant 


7” ny 


9 14th January 1752, Dalrymple agit Lyon j— 
. and s collec. 


BW, 
TN 

it will EARL occur to the render. FR 
the ereditor ſhall be allowed to exact his full 
penalty, inſtead of thæ remedy intended by the 
ſtatute, the debtor will be placed in à worſe 


EX 5. 
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Ide argument in this caſe was, that penalties 
e, ee Rr creditor of 
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penal in an adjudication- may be reſtrifted. 


In the caſe quoted, the Court reſtrifted the pe- 
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NONDITIONS which imply irltancy and 


forfeiture, do not operate until the irri- 


tancy is declared; and, therefore, in ſuch cafes, 


when an irritancy is incurred, a ſummons ſhould 


be raiſed upon a recital of the writing, or ſta- 
tute upon which the irritancy is founded, and 
the fact from which the forfeiture ariſes ; and 
_ concluding © to have it found and declared, 
that the defender has thereby forfeited and 


« Joſt his right; and that the deeds done by 


him contrary to the conditions, are not only 
void and null, in fo far as they do, or may, 
affect the lands, &c. but alſo, that, by the 
t defenders forfeiture of his right, the lands, 
&* &c. ſhould be adjudged from the defender, 

and his heirs, and decerned and ordained to 

8 pertain and belong to the purſuer, and bis 

* & heirs, free of all the debts and deeds of the 
„ defender, in all time coming; and that the 


purſuer ſhall be decerned and ordained to he 


* infeft and feiſed 1 in the mg nds, by the ſu- 


”"M perior, 


ch. XI. Declarater of Fring Jay 


| © perior, upon the decreet to follow hereon; 
« and that it ſhall be lawful to the purſuer to 
„ make up and complete. his titles to the faid 
lands, and others, either by taking infeft- 
ment on the faid decreet of adjudication, 
« when obtained, or entering himſelf heir, in 
« ſpecial; to the perſon laſt infeft;' — 
* preceding the defender, ſicklike, and in the 
( ſame manner, as if the defender were natu- 
5 rally dead. 5 | 
The form of the preceding libel ; is ; adapted þ to 
mi irritancy upon the contravention of an heir 
of entail. There are other irritancies, ſuch as 
conventional irritancies in tacks, upon the te- 
nant's failure in payment of his rent, or not 
fulfilling, or counteracting, other conditions of | 
the tack, &c. 


There are alſo irritancies and forfeitures by 


ſtatute; - ſuch as © forfeitures in feudal tenures, 
upon the vaſſal's ſuffering two years feu duty 
to remain unpaid; and a forfeiture of the 
* right of an heir of entail, and his heirs, in 
e caſe he ſhall neglect to inſert the irritant and 
“ reſolutive clauſes in the entail, in his retour, 
<« precept, and infeftment, of the entailed 
eſtate.“ The ſummons for declaring theſe 
ſeveral forfeitures may be adapted to the cir- 
cumſtances of the reſpective caſes in which the : 


forfeitures may have been incurred. 
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ini, hat e 
„ ſes, irritant and reſolutive, in the title deeds, 
_ < ſhall infer a contravention againſt the perſon, 


— — 


B. m. 


The general words in the ſtatute 1685, which 
the clau- 


2 heirs, who ſhall omit to inſert the 


| Naw. Every ſummons containing a conclu. 
ſion for an adj udication, 1 


* 
dill to the Lords. 5 481 "WW 
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« ſame, , comprehend. all the iſſye and deſcen. 
« dants of the contravener's — — 
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or Dinttator of Tru. 


K Kec. 4 PF 


à truſt is created for certain rtair Pure 


intromiſſions, and to denude of his truſt, in ſo 


far as the ſubject conveyed to him remains In 


his hands. 
The reaſons which may induce the — 


= having intereſt in the truſt, to inſtitute this pro- 
ceſs againſt the truſtee, may be various; ſuch as 
the truſtees refuſing to accept of the truſt; 
„ or, if he does accept, his miſbehaviour or 

* neglect in the execution; or his refuſal to 
, Jenude of the truſt, when it is at an end.” 

| The truſtee's death may alſo make it neceſſary 
to inſtitute a | procels * his heirs. The 

ſummons 


poſes, that end being once obtained, 
te truſt is no longer uſeful ; but, while it ſub. 

_ fiſts, it is competent to the perſon who grants 
the truſt, as well as the perſons for whoſe uſe 
the truſt is granted, to ſee to the due execution 
of it; and, when it is executed, to compel the 

truſtee, by proceſs, to render an account of his 


| 
: 
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ſummons of declarator of extin&ion of the truſt 


muſt be adapted to thpſe ſeveral circumſtances, 
When decreet is obtained, and extracted, in 
this proceſs, the truſt will be extinguiſhed, and 


at an end; and, if the lands under truſt have 
been holden of the truſter by a baſe infeſtment, 
the remaining infeftment of the truſtee in the 
ſuperiority will be effectual, ſo as to enable him 
to grant a charter in favour of himſelf; and, by 
 infeftment on it, he may complete his right to 


the property of ſuch part of the truſt lands as 


may have remained with the truſtee; but, if the 


truſtee has been publicly infeft, this cannot be 
done without a reconveyance, and procuratory 
of reſignation from the truſtee, or a decreet of 


__ adjudication againſt him, or his heir. 
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